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CARDOZO THE CRAFTSMAN 


Watton H. Hamitton* 


I 


HE last opinion of Benjamin Nathan Cardozo has taken its 
place in the Reports. His contribution to the endless fabric 
through which the law is shaped to the needs of the land is done. 
There is nothing that he can add or subtract from a miscellany of utter- 
ance scattered across the pages of many legal volumes. The record is 
complete and closed;' yet it is impossible to assess the exact quality of his 
work or with certainty to assign his place in the great tradition. For in 
his decisions a jurist offers only one of the elements out of which a judg- 
ment upon him is to be distilled. The great web of the law gives character 
to his accomplishment; and, as the future sets its pattern, provides the 
perspective against which his craft is defined. The jurist performs; and 
the law and posterity give worth to his contribution. He can only do— 
and abide the event. 

For, as Cardozo realized, the jurist is not a solitary artist. He plies 
his craft as a common task. In a sense such a community of effort touches 
all creative effort; it marks the work of the playwright, the novelist, the 
musician and the painter. As old plays were little by little fitted to the 
temper of late Elizabethan times, the dramas of Shakespeare emerged; 
a London audience and an exuberant England were as much their creators 
as the dramatist who shaped his lines to their reception. In names like 
Defoe, Fielding, Scott, George Eliot, Thackeray, Galsworthy, and Wal- 
pole, the English novel retains its continuity. It is the allegory of John 
Bunyan done into a mundane story; the characters, however human, re- 
main saints and sinners, and the Puritan tradition remains to point the 
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moral.? In music the stamp of the age underlines the mark of the com- 
poser. Mozart is the quintessence of the later eighteenth century in all 
its charm, courtly form and elegance. Beethoven was sensitive to the 
forces of humanism and democracy released by the French Revolution. 
He was fed up on the existing order, wanted to say “God-damn,” and in 
his most passionate moments needed a piano or an orchestra to help him 
say it. Wagner converted the cause of good against evil into a militant 
nationalism and hymned aspirations which are epic and Teutonic and 
tainted with vain glory. He created musical dramas which have outlasted 
an empire and a republic to serve a totalitarian state. Rimsky-Korsakoff 
was a professor of music in the Royal Conservatory at a time when Rus- 
sia’s ambitions turned to the east; and the Scheherazade Suite glows with 
the colors of Oriental aspirations.‘ The artist always exhibits a unique 
quality, marked by talent and often rising to genius; but time smothers 
contemporaries beneath oblivion and distorts into a sharp perspective 
the blurred lines of individual performance.’ In every art the creator 
stands in his tradition and plies his trade in consort with his fellows. 
Above all others the jurist pursues a common calling. Like painter and 
sculptor the impulses which touch off his creative work come from without 
his own shop. From the outside, too, are derived the stuff of idea and val- 
ue, of circumstance and occasion from which he fashions his opinions. A 
master of music gives his creative touch to a handful of folk tunes—and 
a great symphony emerges. But, unlike musician or dramatist, the stim- 
ulus comes to the jurist by compulsion rather than suggestion. A situa- 
? Vice is too attractive to resist fictional depiction. Fortunately the novelist had the moral 


at hand to take the taboo off. Note, e.g., the parade of crime and sin in The Newgate Calendar, 
sanctified by the ‘“‘bad end” to which all villainy came. 


3 An unforgettable story gives character to Beethoven’s music. It is recorded that on one 
occasion he was walking along a street with Goethe. A trumpet sound announced the approach 
of a mighty one of earth. Goethe, like the populace, drew up to the curb and remained un- 
covered until His Highness had passed. Beethoven, with strident step and hat on, pursued 
his way through the crowd. The next day, he tells us, he wrote to Goethe and told him ‘“‘ex- 
actly what he thought of him.” Perhaps the coldness of Goethe to Beethoven’s music has, if 
not cause, at least incidental occasion. 


4 Remove its communal background and a work of art loses its meaning. In America 
Rimsky-Korsakoff’s famous Song of India is usually entrusted to the soprano. In accord 
with her homespun tradition she brings to it the nostalgia of Home Sweet Home and extracts 
from it the last drop of imported saccarine. But, as sung by the Kedroff Quartet, who follow 
the score in Sadko, it is the song of the merchant bragging about the wealth of his country— 
the eyes of Russia are upon the East. 


s Again the Scheherazade Suite exhibits the process. The Thamar Overture of Balakirev 
s an earlier and cruder version of the same Russian cry for the Orient. Almost all the ideas, 


so colorfully developed by Rimsky-Korsakoff, are there. Many musicians prefer the earlier, 
severer and Jess gaudy version. 
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tion in life touches off a conflict, is converted into a cause of action, and 
demands his attention. As best he may he must find his way through a 
conflict of considerations to an answer that will do. The jurist takes a 
nucleus of facts, adds a bit of common sense—and deftly chisels a rule of 
law. 

In such a venture he works at once with liberty and amid constraints. 
Here is a tangle out of life, a question about human conduct, a resort to 
the courts, a reference to the norms of legality. The “facts” emerge from 
a narrative, involve the mores of a group, and ramify into the design of a 
changing culture. The “rule” lies somewhere within a mighty corpus 
which comprehends “the common law,” the tomes of the statutes, the 
boundless wilderness of the reports. Amid such a group of variables there 
is endless choice—in selecting the “real” issue, in winnowing out the 
“relevant” facts, in finding the ‘‘applicable’’ rules. In matters of strat- 
egy, such as striking the key for decision, putting the question, invoking 
the compulsions, and marshaling the argument the jurist has scope for 
wide discretion. In the detail of tactics—the creation of atmosphere, 
the choice of acceptable words,° the parade of intangibles, the subtle 
touch upon the sources of persuasion—he can give play to varied skills. 
In cases of consequence questions remain open until the issue is resolved; 
in “the opinion of the court” the mark of the craft of the spokesman is 
indelible. It is only where social conditions have been static or benches 
have remained adamant, that the formula for decision has become a 
stereotype. It has taken the hardened disciple of the law, with its beat 
in endless reiteration, to make of judgment even an orderly procedure. 

But a decent restraint attends the jurist’s freedom. In judgment, in 
ratio decedendi, and even in obiter dicta, he must respect the wisdom which 
the centuries have brought. He accepts here, qualifies there, distinguishes 
yonder, and fabricates an opinion whose lines run out into the general 
fabric of the law. Even when, in the unusual case, he fashions anew, his 
judgment is formed with scrupulous regard to what courts have said. 
His break with authority must be justified—in the failure of an old rule 
to work, in the fact that people no longer think that way, in a newness of 
conditions which makes an innovation necessary. The bench imposes a 
further restraint; the jurist’s urge to hand down his own justice has a 
curb in the presence of his brethren. He must, if he is to speak for the 
court, admit his colleagues to his authorship. An addition here to win 


6 Among judges Cardozo was among the keenest in his appreciation of the relation of diction 
to decision. Logic may convince but it is the word that persuades. In the dubious case the 
thin line between the reasonableness or unreasonableness of an action may turn upon the 
word used to describe it. See Cardozo, Literature and the Law, pp. 1-40 (1931). 
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Brother X, an omission there to hold Brother Y, a suiting of the argu- 
ment to the general tolerance of the group are essentials to his right to 
speak. Even his rhetoric must be subdued to the ears of his brethren.’ 
If he would utter all that is upon his mind, he is driven to the isolation of 
the concurring opinion or to the luxury of dissent. Nor can he limit his 
consideration to the values of the hour. A case may be of little conse- 
quence yet pregnant with consequences. His task may involve no more 
than a few stitches, yet he must have regard to the direction he imposes 
upon the threads. In his scattered bits of craftsmanship the jurist must 
keep faith with the pattern of the cloth. 

The craft of Cardozo must be appraised as an aspect of the enveloping 
law. His concern is with crime, with contract and tort, with the wiles of 
procedure and the strange ways of equitable relief, with the police power 
and the law of the Constitution, with the curious legal folkways of the 
people of New York and of the United States of America. Here and there 
he is at grips with an issue in public policy that lies along the frontier of 
public control. More often some problem of an industrialism on the march 
can be resolved only by reference to the host of holdings which impinge 
upon judgment. The great mass of his work is concerned with small inci- 
dents, issues of detail, petty accommodations, seeming trivia which the 
historian or the philosopher would pass up as unworthy of his mettle. 
Yet hardly an opinion of his is confined to the space within which it is 


cabined. In reference, citation and precedent it gathers lines of doctrine, 
draws them to its passing focus, and imposes upon them its fragment of 
design. In the reports hundreds of such judgments bear the name of Car- 
dozo, each in its reach a-something-more-than-itself in microcosm.’ The 
part is merged in the whole, the opinion comprehends the decisions from 


7A confession of Mr. Justice Holmes, still I believe unpublished, makes the point: “I 
write an opinion. It states the facts, it comes to grips with the issues, the argument marches, 
it reaches a right result. And occasionally I flatter myself that it is not without literary quality. 
Then I circulate it among my brethren. The Chief Justice puts in his thumb and pulls out a 
plum. Mr. Justice Pitney puts in his thumb and pulls out a plum. And even my good brother 
Brandeis is likely to reach for my juiciest plum. And, when they are done, it is nothing but 
stinking dung.” The writer was, however, told by one of his colleagues that Mr. Justice 
Holmes had not spent his boyhood in New England to no purpose, that he adroitly prepared 
the sacrifices to the bargaining process, and that the opinions as they emerged from the 
scrutiny of his brethren were about as he wanted them to be. But if the opinions, as set down 


in the Reports, are ‘‘stinking dung,’’ who has a soul that he would not trade in as part payment 
for the originals? 


® It is of significance that the word ‘‘microcosm’’ was popular with Cardozo. His fondness 
for it indicates alike the importance he attached to seemingly trivial matters and his capacity 
to see the large in the small. A schoolman can give his attention only to cosmic things; the 
great artist discovers humanity in the ordinary doings of the common man. 
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which it stems, the lines of argument reach out toward future judg- 
ments.? Occasion and holding have a significance that extends beyond 
their confines; in its very abundance the incident provides the raw ma- 
terial through which the law renews its youth. Remove these living utter- 
ances from the reports, put them between covers, and they become mu- 
seum pieces, idle bits of delicate craftsmanship, frozen suggestions of 
causes once instant with pulsing life.*® The natural habitat of Cardozo’s 
opinions is the law reports. 
II 


The appearance of Cardozo upon the judicial scene was too unobtrusive 
to be dated. As a man of books with an interest in affairs he slipped 
quietly out of college into the practice of law. There the curious mind, 
the balanced judgment, the eye for implication, the social conscience, the 
impulse to probe deeply were more than the trade of advocate could 
satisfy. The urges and capacities within could find full scope only upon 
the bench. In 1914 he was “‘designated”’ to sit upon the New York Court 
of Appeals. In 1917, by election of the people, he became a regular mem- 
ber of that tribunal and ten years later he was chosen Chief Judge. It 
was a “good court”—among the best in the country—to which he was 
appointed and presently it was “Cardozo’s court.’’ For his leadership 
was recognized by colleagues, by the profession and by the public long 
before he became “the Chief.” 

Leaders are not of a kind; and the manner of the man made him the 
kind of a leader he was. He had nothing of the authority, the majestic 
stride, the thunderous voice from Sinai of a Marshall as he dominated 
colleagues and drove his argument to its inescapable conclusion. Instead, 
in respect to his gifts and his judgments, he was among the humblest of 
men. What he knew seemed to him of trifling account against the back- 
ground of the great unknown. He was far more concerned to find out 
than to maintain a position and had no pride in opinion—save the artist’s 
inner joy in a bit of work neatly done." He was almost an ideal leader 

* A handful of plays, of stories, or of sonatas may reveal a Chekov, a Somerset Maugham, 


or a Johannes Brahms; we must invoke the law which envelops to give meaning and value to 
the multitude of legal miniatures which are Cardozo. 


© Attempts to lift the opinions of jurists from their legal habitat and to unify them into 
sequences of essays have been none too successful. In The Dissenting Opinions of Mr. Justice 
Holmes and The Social and Economic Views of Mr. Justice Brandeis, edited by Mr. Alfred Lief, 
one gets something of the manner of man, the way of mind, the quality of argument, the adroit 
use of citation, statistic and concept. But the arena is gone, the other combatant has to be taken 
for granted, and action is no longer permeated by the atmosphere of the law in the making. 


™ See especially Benjaman N. Cardozo, The Nature of the Judicial Process (1924). 
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for a venture into legal understanding. The quiet charm, the quaint 
touch of dress, the play of mind, the high button shoes, the eager reach 
of mind, the humorous flash of eye, the sincere consideration of others, 
the bare hint of other-worldliness marked the unusual man. 

Cardozo was, as his office demanded, “learned in the law.’’ He knew it 
as a technique, as the craft of a workman, as a challenge to judgment, as 
a scheme of values which an instrument of justice must obey—and not as 
an august corpus or a collection of rigid formulas. He was, as a master 
of the lore, able to match syllogisms and citations with the best of his 
brethren. But he was much too aware of the tricks which concept and 
symbol, label and verbalism play upon the nodding judge to be taken in 
by them. He understood that color of word is as important as choice of 
category; that the telling phrase carries as far as the march of logic; that 
the start of the opinion depends upon the way the question is put; that 
the end of the argument lies in its beginning. Nor did he often forget that 
back of the legal issue lay a human muddle fresh from life, which the 
court must resolve as best it could. He had the rare gift of probing through 
voluminous records, grounding his judgment upon reality, giving to nov- 
elty the verisimilitude of that which is established, and fitting current 
necessity with the trappings of the ancient law. His strength lay in his 
“judicial mind,” his capacity for staying judgment until the case was in, 
his skill at analysis, his command of common sense, his capacity to turn 
his understanding into a verbal currency that passed easily from mind to 
mind. It was not in his nature to drive; he required no office to give effect 
to what he never thought of as his authority. His appeal lay in his 
powers of persuasion and the rare quality of his leadership. He led— 
and his court followed. 

As he found his stride, he discovered that law—far from being a stand- 
ard of certainty—is an instrument of justice. Its devices and procedures 
make up a kit of tools with which the skilled craftsman plies his trade. 
In his utterance there is none of the nonsense about the judge who lays 
the facts alongside the law or “measures the statute against the Constitu- 
tion,” and as an automaton sets down the result. Instead reason calls a 
rule of law into being and its meaning cannot be pent up within the words 
in which it is cast. Its purpose rather than its verbal form must be its 
ultimate reference. A rule which has strayed from its intent becomes 
subject to judicial doubt. 

In a familiar field of the law, he recites without a trace of novelty what 
the most conservative lawyer would accept. Yet a freshness of rhetoric 
and an appeal to reason bring current life to an ancient distinction. “‘The 
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schism in the law of defamation” is not “the product of mere accident.” 
Many things “said with impunity through the medium of speech” change 
their character “when speech is caught upon the wing and transmuted into 
print.” For “the spoken word dissolves, but the written one abides and 
perpetuates the scandal.”* In a case concerned with the conduct of a 
bank official, his “appeal is to the mores rather than the statute.’ To 
him “dishonesty is not a term of art.”’ Its meaning emanates from “no 
standard of perfection, but an infirmity of purpose so opprobrious or 
furtive as to be fairly characterized” as such “in the common speech of 
man.’’*3 A duty rests upon a purveyor to come across with the supply of 
molasses which by contract he is obligated to furnish; he is not to be ex- 
cused “‘if output is reduced because times turn out to be bad and labor 
costs high.” For “business could not be transacted with security or 
smoothness if a presumption so unreasonable were at the root of its en- 
gagements.’’*4 

If reason makes the rule, reason appoints the limits to its application. 
A sheaf of precedents is not an array of imperatives compelling judgment. 
It is the history of experience with the rule—as set down in the laboratory 
records of human conflict called the law reports. The essence of its varied 
wisdom must be distilled by the jurist and applied to the case in hand. 
Danger lurks in the legal command divorced from its origin in occasion. 
“The half truths of one generation tend at times to perpetuate them- 
selves in the law as the whole truths of another’; “constant repetition 
brings it about that qualifications, taken once for granted, are disre- 
garded or forgotten.’’’ The jurist must be alert lest a holding be extended 
into territory where it can claim no rightful dominion. Thus a rule—the 
specific reference is to incorporation— “‘is not a doctrinaire demand for 
an unattainable perfection; it has its limits in the considerations of prac- 
tical expediency that brought it into being.”*® Or again, “few formulas 
are so absolute as not to bend before the blast of extraordinary circum- 
stances.’’*? In short, “there are signposts for the traveler” ;"* but “equity 


2 Ostrowe v. Lee, 256 N.Y. 36, 39, 175 N.E. 505, 506 (1931). 

"3 World Exchange Bank v. Commercial Casualty Ins. Co., 255 N.Y. 1, 5, 173 N.E. 902, 
903 (1930). 

™ Canadian Industrial Alcohol Co. v. Dunbar Molasses Co., 258 N.Y. 194, 199, 200, 179 
N.E. 383, 384 (1932). 

+s Allegheny College v. National Chautauqua Co. Bank, 246 N.Y. 369, 373, 159 N.E. 173, 
174 (1927). 

6 In re Rausch’s Will, 258 N.Y. 327, 333, 179 N.E. 755, 757 (1932). 
17 Evangelical Lutheran Church v. Sahlem, 254 N.Y. 161, 167, 172 N.E. 455, 457 (1930). 
8 Td., at 167. 
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is not crippled by an inexorable formula.”*® The judge is not to abdicate 
his office to a rigid verbalism which pretends to be the law. 

In general Cardozo is content to take his freedom within the constraints 
of ordinary usage. His forbearance may even extend to a ruling as stupid 
as it is venerable.*® But at times even such a patience is fretted by some 
archaic device with which the jurist must try to reach a satisfactory re- 
sult. An import borne along with the common law from England is “the 
rule of the four seas.” It makes use of a simple presumption to overcome 
the hazards of probability and fix the legal status of a child. If during the 
period of pregnancy the husband is resident somewhere within the wide 
area marked out by the four seas, the law assumes for him access to the 
mother and decrees legitimacy for the child. Far be it from Cardozo that 
an issue “be bastardized as the outcome of a choice between nicely bal- 
anced probabilities.”” But such a presumption must not “consecrate as 
truth the extravagantly improbable,”’ which “‘for ends juridical’ may be 
one “with the indubitably false.’? The presumption falls because “sense 
and reason are outraged by a holding that it abides.”’ After all, even in 
the law, “there are barriers in human nature at which presumptions shock 
and wither”; and abandoned must be “the nonsense of the rule of four 
seas.”* So, too, Cardozo and his court leave many another piece of 
museum legalism—abandoned and unlamented. 

A defter stroke, however, is evident in holding the balance between 
rules. The statute compels of course; “but the statute must be read in 
conformity with common-law analogies’* A writ of habeas corpus to 
secure custody of a child must not await the outcome of a suit to annul a 
marriage. The child must not be left in a “corrupting custody while 
father and mother debate their private grievances.” For “‘the law does 
not wait upon the niceties of procedure,” nor does it ‘dally and dawdle” 
with the safety of the ward at stake. Instead “‘it leaps to the rescue with 
the aid of its historic writ.’*? An act of justice is not to be defeated 
by a technical shortcoming. A judgment must be made good even if 


"9 Marr v. Tumulty, 256 N.Y. 15, 21, 175 N.E. 356, 359 (1931). 

20 People v. Lytton, 257 N.Y. 310, 178 N.E. 290 (1031). 

2 It was quite a tangle that broke on the issue of legitimacy. It may be that the case could 
have been handled in no other way. It is by no means certain that the justice done was in 
accord with common sense. Both courts below came to another result and throughout his 
opinion the attention of Cardozo is far more intent upon ‘“‘the rule of the four seas” than upon 
instant act of justice. The curious reader may pursue the subject further in Matter of Findlay, 
253 N.Y. 1, 170 N.E. 471 (1930). The quotations here are at p. 8. 

2 Curson v. Federal Reserve Bank, 254 N.Y. 218, 238, 172 N.E. 475, 482 (1930). 


3 People ex rel. McCanliss v. McCanliss, 255 N.Y. 456, 461, 175 N.E. 129, 130 (1931). 
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there is currently at hand no procedure to give it effect. “All there will 
be need to do will be to stay the enforcement” until the plaintiff shall 
“have become qualified to collect in accordance with the foreign law.’’4 

But the urge that calls all the jurist’s skill into play comes from princi- 
ples in combat. In the “spring-board case” the clash extended from rules, 
through ideologies, to a schism in social philosophies—and Cardozo re- 
sponded with a characteristic c,inion. A boy, intent upon enjoying a 
swim in the Hudson, was about to dive from a springboard projected from 
the property of a railway company. At that moment, as he was poised 
over the public waters, a live wire on the company’s right of way fell and 
electrocuted him. It was argued, in terms of the ancient law, that the 
plank was a projection of property, that the youth was a trespasser, that 
the deceased was without right and the corporation without duty. In an 
adroit reply Cardozo ranged from the sheer gymnastics of dialectic to the 
compulsions of social policy. He finds it irrelevant that the plank was 
“an extension of the soil,” that the boy had “‘abandoned the highway,” 
that a bather had fallen into the status of a trespasser. “Rights and 
duties in systems of living law are not built upon quicksands.”’ He stood 
the plank upon its end, considered “the circumambient spaces of water 
and of air”; and rejected ‘‘a jurisprudence of conceptions” which with a 
“relentless disregard of consequences” pushes a maxim to “‘a dryly logical 
extreme.’’ He summoned realism, made the use of the plank “a mere by- 
play” and gave to the youth protection in his “exercise of public rights 
upon public waters.’ It is all very much of a legal to-do, a display of 
craft which commands the admiration of his brethren, a parade of argu- 
ment which no rebutting legalism can halt. The net result is that there 
are rights other than those of the landlord; that real property is no longer 
an absolute at whose shrine the conveniences of the landless are as noth- 
ing. Against rights beaten into the law by fox-hunting squires, to whom 
poaching is the greatest of all crimes, Cardozo helps to make articulate 
the aspirations of a less privileged group. His intricate and nimble dialec- 
tic gives voice to a revolution in caste, in values and in ideas.” 

In fact the strain which a rising industrialism imposes upon the ancient 
law creates the most insistent demand for his services. The reports bristle 
with cases in which rules of the long ago must be accommodated to the 
current necessities of the people. A notion of “privity” was a veritable bul- 
wark of justice when communities were small and relations largely per- 
sonal. But current business runs strongly against it; and Cardozo clearly 
24 Wikoff v. Hirschel, 258 N.Y. 28, 31, 179 N.E. 249, 250 (1932). 
2s Hynes v. New York Central R.R. Co., 231 N.Y. 229, 131 N.E. 898 (1921). 
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saw that “‘the assault upon the citadel of privity is proceeding in these 
days apace.”** Again and again he considers the doctrine; and, although 
loath to disturb overmuch an established notion he lends his hand to the 
assault. In this domain a ground-breaking opinion of his has become a 
classic.?”7 An injury to the owner of an automobile was due to a defect in 
a wheel which had escaped inspection. The law, according to the authori- 
ties, is privity of contract. As a result appears a curious paradox. Privity 
gives to the dealer a right to sue but he had suffered no injury; the owner 
of the motor-car can boast an injury but is without privity. With hardly 
a bow to novelty, Cardozo harnesses established principle to a new neces- 
sity; the elements of a fresh holding are all within reach and his craft 
deftly draws them into place. At the coming of individualism absolute 
liability did not completely fade from the law; one kept on one’s premises 
a cobra, a lion, a pool of water, or T.N.T. at his peril. As extraordinary 
circumstances were encountered, the courts gave the doctrine a limited 
run in the ambit of business where privity was supposed to reign. At the 
point of origin one must not falsely label a poison, allow a defect in a 
balance wheel, make “‘a dangerous trap of a scaffold,” hire out a horse 
known to be vicious, or allow “‘a potency of danger’’ to be fabricated into 
a coffee urn. Cardozo sounds the issue in tort and shortcircuits immediate 
holdings. He calls the automobile a “dangerous instrument” ;* hurls 
against privity the notion of the good “at large’’ or “‘in circulation’’; 
distills personal blame from precedents which stem from the older doc- 
trine, turns unconditional liability to the support of the rule of no lia- 
bility without fault—and the trick is done. Save from casual references, 
such as to “the days of travel by stage coach,” it all moves upon the legal 
level; yet the result is calculated “to serve the needs of life in a develop- 
ing civilization.” The net result is clean cut. The law of privity did well 
in the good old days when articles were fashioned by the maker to the 
buyer’s order. But when goods came to be produced for the market the 
personal touch was lost; and, with the appearance of the middleman, 
privity failed in its office. Conditions had gone astray—the new rule 
allowed the law to accord its ancient protection.” 

26 Ultramares Corp. v. Touche, 255 N.Y. 170, 174 N.E. 441 (1931). 

27 Macpherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916). 

** The concept of ‘‘a dangerous instrument” is very popular with Cardozo. Note, ¢.g., 
‘fone cannot place an engine of destruction in a position where a heedless touch by someone else 
will awaken its destructive power.” De Haen v. Rockwood Sprinkler Co., 258 N.Y. 350, 353, 
179 N.E. 764, 765 (1932). 

29 In short the scope of one established holding, Thomas v. Winchester, 6 N.Y. 396 (1852), 


is enlarged as a means of blocking the way of another established holding, Winterbottom v. 
Wright, 10 M. & W. 107 (1842). 
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It was in this fashion that he wrought. By such displays of craftsman- 
ship he won the admiration of his brethren, who constantly marveled 
“at some new and unexpected facet”’ of his “genius.’’*° As a sincere judge, 
confronted with an endless array of enigmas from a modern culture, he 
groped; and as he groped he grew. His is not always the sure touch; one 
finds opinions of technical excellence that seem lost because lasting values 
are not yet at hand to give direction to argument. He accepts without 
question the contagious magic by which a single package from across the 
border imparts its interstate character to the local train. Thus he insu- 
lates all its activities against the state government.** He preaches, like 
any practitioner whose reliance is the Corpus Juris, that “the law should 
hold fast to fundamental conceptions of contract and of duty and follow 
them with loyalty to logical conclusions.”’* Yet he could, in words that 
carry a threat to many an established formulation, insist that the quest 
“for the normal and the typical” is futile; that “every effect is natural 
when there is complete knowledge of the cause’’; and that “‘in the com- 
plexities of modern life, one does not know where the ordinary ends and 
the extraordinary begins.’’33 He is conscious that “‘we are not gifted with 
the power to discover truth with mathematical certitude’’;34 laments the 
fact that courts are “at the mercy of the diligence and skill’ of counsel, 
and confesses that they are helpless “to speak the word of truth if the facts 
are not uncovered for them.’’s He is conscious always that his own deci- 
sions, born of limited understanding, are at best contributions to a de- 
veloping law. 

As year followed year he found firmer terrain. He was driven to a 
search for social values as an escape from the confusion with which rule 
and citation, principle and precedent beat upon him. It is usually legal 
utterance which in his opinions marches in complex formation to a single 
therefore. Yet one feels that it is some consideration of policy—to 
Cardozo himself not quite articulate—which determines the direction of 
march. He remains throughout rather the lawyer whose arguments are 
directed to public ends than the social philosopher who makes the tech- 
nology of law his instrument. If he had made explicit the sources of his 

3° Address by his colleagues to Chief Judge Benjamin N. Cardozo, on his retirement from 
the New York Court of Appeals, 258 N.Y. vi (1932). 

3t Libertucci v. New York Central R.R. Co., 252 N.Y. 182, 169 N.E. 132 (1929). 

32 Imperator Realty Co. v. Tull, 228 N.Y. 447, 127 N.E. 263 (1920). 

3 Kerr S.S. Co. v. Radio Corp., 245 N.Y. 284, 290, 157 N.E. 140, 142 (1927). 

¥ People v. Barbato, 254 N.Y. 170, 177, 172 N.E. 458, 461 (1930). 

35 Matter of Edge Ho Holding Co., 256 N.Y. 374, 381-2, 176 N.E. 537, 538 (1931). 
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own preferences, his influence upon the bench and his authority within 
his profession might have been less compelling. 

For eighteen years Cardozo carried on at Albany. The courts of a 
metropolitan and industrial state touch men at every point. The judge 
who amid the hubbub of change would hold the law true to its office must 
be a jack-of-all-trades. The tangle of family relations, the confusion over 
inheritance, the equities in corporate property, a law of contract as broad 
as all business, the qualities making for merchantability, the bothers of 
recently emancipated women, the safeguarding of the worker in a society 
madly gone mechanistic, the problems which the growth of the city 
brings, the relation of the state to its hierarchy of agencies, the taming of 
an unruly economic order to the needs of a people—all these and a hundred 
more appeared upon Cardozo’s crowded docket. There is hardly an aspect 
of the law, from the definition of insanity to the rights of the trade union, 
which at his hands did not feel the impact of a larger humanism. Under 
his leadership the New York Court of Appeals became the best court in 
the land. What it decided today was likely to become the law of many 
another commonwealth tomorrow. 


Ill 
As a state judge Cardozo became a national figure. His name, his atti- 
tude, his books came to be known to attorneys, to judges, and to the laity. 


A large public, unmindful that his was already a national office, insisted 
that his proper place was at Washington. Liberals and lawyers, labor 
unions and business executives—hardly one in faith, in doctrine, or in 
definition of American institutions—united their voices in a demand for 
his judicial services. So in 1932 he became a member of the United States 
Supreme Court. He appeared—as the choice of the Judiciary Committee 
of the Senate and with some reluctance on the part of the Chief Execu- 
tive—as the inevitable successor to Oliver Wendell Holmes, Jr. 

Until that event his life had been all of a piece. The transition from 
Albany to Washington was an abrupt break. He had not sought the post, 
but he graciously accepted an office which came as a token of appreciation 
from the people. A number of discerning persons regretted the move for 
they considered his old work fully as important as the new. The elevation 
removed him from the environment to which he was accustomed, dis- 
turbed the Albany-New York axis about which he had organized his ac- 
tivities, upset a pattern of life many years in the making, and made more 
difficult contacts with old friends.** The atmosphere of the new Court 


36 His pattern of life, with his circle of friends, was of supreme importance to Cardozo. 
The bond was there even with one who could claim no intimate acquaintance. One hesitated, 
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was colder, its personal differences sharper, its sensitiveness to the office 
of the law more blunt, its spirit of cooperation less manifest than the one 
to which he had been accustomed. The spirit of the Court—many mem- 
bers of which were insulated against the thought, the knowledge, the im- 
pulses, the aspirations of the age—was still that of a Mr. Justice Field 
more than a generation ago gathered to his fathers. But it was not the 
spirit of the virile Field of another age but a Field now grown decadent 
through lack of contact with actuality. The older liberty-and-property, 
with an accent which an America on-the-make had placed on the last 
word, had become a blind regard for vested privilege. For thirty years 
Holmes had kept alive the ancient notion of “the common good.” Bran- 
deis was blazing trails for public welfare which constitutional law was 
invited to follow. Stone was bringing to decision the skepticism of the 
law teacher and the passion of the honest man for the truth. Save for the 
last two the court was less able—as lawyers, as men of the world, as phi- 
losophers—than his old bench, and some of the members were stubborn 
beyond all reason. Moreover, power still lay with the Harding appointees 
and such moves as liberalism was allowed to take followed the timid 
paths of Hughes and of Roberts. The era which had closed with the re- 
tirement of Holmes was great in little more than the-law-as-it-might-be 
enunciated in dissent. 

To Cardozo the hurly-burly could not mean what it meant to the 
others. The excitement of the docket, the round of argument and con- 
ference and decision, the importance of sitting in judgment on mighty 
matters could not have for him the stirring charm it offered the novice. 
Holmes could take it; he had been an Olympian to whom the judgments 
of the most powerful court on earth were merely casual incidents in the 
annals of man. Brandeis had found a mission; he was a militant champion 
of democracy, anxious to spread his opinions upon the record and certain 
of the ultimate outcome. Stone had found an exciting workshop; he was 
a scientist, intent upon finding out, and concerned to explore rather than 
to reform. He was able to impose a discipline upon his personal prefer- 
ences and willing to allow the causes themselves to dictate his conclu- 
sions. But unlike them Cardozo could not meet such a situation as a 
pioneer adventure. Matters on which the Court divided were often water 
which had already passed under his bridge. He wanted to carry on from 
where he had left off at Albany. Yet he was asked to turn back the clock; 
to refight against unreasonable opposition old battles; to keep alive doc- 


without a concrete excuse, to break in on his busy-ness; yet he would gently complain, by the 
word of a mutual friend, that you had not been in to see him. 





14 THE UNIVERSITY OF CHICAGO LAW REVIEW 


trines which he regarded as ghosts.37 He was by character and experience 
one who worked with the group. In his old court, free as was the expres- 
sion of opinion, there had been no cleavage down the bench which per- 
sisted with the years. A separate utterance now and then by one who 
could not go along only served to throw into sharp relief the common 
accord. In his sixties high office and circumstance imposed upon Cardozo 
the novel role of dissenter.** 

A term of six years is short as tenure goes. Only Moody and the elder 
Lamar have within so short a period made a bid for eminence. Cardozo’s 
opportunity was scant; he welcomed only one new colleague to the inner 
circle; until within half a year of the end he remained the junior justice. 
Yet he could hardly have turned his years to fuller account; he handled 
far more than his share of the ordinary work of litigation, and because of 
his eminence his assignments were rather better than a novice might ex- 
pect. In minor matters he was free to speak, almost without restraint, 
for his court; and, in a sample of opinion selected almost at random, is 
evident the touch which gives identity to the distinctive craft. The 
president of a bankrupt corporation seeks to evade an order for a summary 
return of properties appropriated on the ground that “‘the general descrip- 
tion” is not “‘an inventory of items.’’ Cardozo retorts that “‘words are 
symbols” whose “significance varies with the knowledge and experience 
of the mind receiving them.” “How many identifying tokens we are to 
exact the reason and common sense of the situation must tell us.’”’*? He 
is called upon gracefully to reverse an opinion of Holmes that the duty 
of a motorist at a grade crossing is to dismount and make observations.‘ 
He makes his bow to his predecessor’s dictum, takes the sting out of the 
text with a gloss, and sets it down that “to get out of a vehicle and recon- 
noitre” is “very likely to be futile and sometimes even dangerous.”” By 
the time the driver “regains his seat and sets his car in motion the hidden 

37 It was not the retracing of specific steps that troubled Cardozo, for the new problems were 
different in their sweep. Probably he regretted leaving the role of trail-blazer for an all but 
baffling attempt to bring about at Washington a judicial attitude resembling that to which his 
labors has brought the Court at Albany. Before his old court time and again had appeared 
causes whose concern was workmen’s compensation, labor standards, trade union activities, 
the regulation of securities, civil liberties, unfair competition, the conduct of administrative 
tribunals and the police power in general. In such matters Cardozo himself often spoke for his 


court. The instances are far too numerous to justify a catalogue here. The interested reader 
can readily explore the matter for himself in the New York reports. 


38 It is ominous that, although he tried to avoid it, his first opinion as a member of the 
United States Supreme Court had to be a dissent. See Coombes v. Getz, 285 U.S. 434 (1932). 


39 Cooper v. Dasher, 290 U.S. 106, 109 (1933). 
4° Baltimore and Ohio R.R. Co. v. Goodman, 275 U.S. 66 (1927). 
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train may be upon him.’ A bit of practical experience with an auto- 
mobile has ripened into a rule of law. A suit for infringement, and a prayer 
for an accounting is pending when the federal income tax first goes into 
effect. In 1924, some thirteen years later, a decree awards the profits of 
the infringer to the lawful owner of the patent. Although the bulk of 
the sum accrues before 1913, the United States levies its tax upon the full 
amount and the tax-payer sues to recover. Cardozo can discover no 
“property” which has “an ascertainable value”’ as of March 1, 1913. 
The amount—accruing when litigation has run its course—is not “‘capi- 
tal’’; it is income for “within the meaning of the Sixteenth Amendment” 
income “‘is the fruit that is born of capital, not the potency of fruition.” 

A challenge of an act of Georgia providing for the regulation of private 
motor carriers is refused. The Court will not consider the constitutionality 
of the statute until the meaning and validity of its clauses have been 
passed upon by the highest court of the state. In the absence of “its con- 
struction and application of a local law,” we “are deprived of an im- 


portant aid to the nice performance of our duties,” and to us “the need 
for forbearance is commanding.”’ After all “this court is a court of re- 
view and limits the exercise of its jurisdiction in accordance with its 
function.’’*3 As the months passed Cardozo came to be almost a regular 
spokesman upon matters of process and jurisdiction. A case—involving 


a national bank, the demand for a money judgment, and the circum- 
stances of the depression—is in the offing. The issue is of little inherent 
consequence, yet the decision is made to reach to the fundamentals of the 
institution of litigation. ‘““To define broadly and in the abstract” a case 
arising under the Constitution or laws of the United States demands 
“something of that common sense accommodation of judgment to kaleido- 
scopic situations which characterizes the law in its treatment of problems 
of causation.”” One could “carry the search for causes backward, almost 
without end”; but bounds must be set to the pursuit and “‘a selective 
process picks the substantial causes out of the web and lays the other 
ones aside.’’44 

All law is public law; but at Washington Cardozo had more formal 
concern with policy than at Albany. He sometimes spoke for the Court 
when advances were made in minor salients; in matters of significance 


* Pokora v. Wabash Ry. Co., 292 U.S. 98, 104 (1934). 
4 United States v. Safety Car Heating and Lighting Co., 297 U.S. 88, 99 (1936). 


4s Aero Mayflower Transit Co. v. Georgia Public Service Commission, 295 U.S. 285, 294 
(1935). 
“ Gully v. First National Bank, 299 U.S. 109, 117-118 (1936). 
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he was more likely to be heard in dissent. But the years have their way 
even with solemn pronouncements upon the Constitution; and at this 
moment of hurried transition no one can certainly say that his personal 
opinion is less the law than that set down as “of the court.’’ Here political 
theory, the realities of industry, and the values of public policy all have 
their due; and the social implications of his technology have ripened into 
a philosophy to direct it. He speaks for the court in the regulation of rail- 
ways, the valuation of utilities, the imposition of fiduciary obligations 
upon those who handle other people’s money, the fortification of the 
sources of revenue against the tax-dodger, the relation of the administra- 
tive commission to the courts. 

Among a multitude of causes civil liberty seems of most concern to 
him. In according to the rights of man the protection of the Fourteenth 
Amendment, he helps to write a new chapter in the history of due proc- 
ess.45 When another speaks for the Court—as when a denial of justice 
entitles “the Scottsboro boys” to a new trial—he goes along.** When it is 
held that no privilege of a citizen is being invaded by compulsory military 
training in a land grant college, he concurs. “A different doctrine would 
carry us to lengths that have never yet been dreamed of.”’ But he finds it 
expedient to add a word to make it clear that “religious liberty” is by 
the Fourteenth Amendment protected against invasion by the states.”’4 
And when the Court refuses to allow a hearing to a negro convicted of 


sedition under a Georgia statute drawn from moth balls, he is sharp in 
dissent. The question is, “will men judging in calmness” say that “the 
defendant’s conduct”’ was “an attempt to stir up revolution through the 
power of his persuasion”? And if so, “will the Constitution of the United 
States uphold a reading of the statute that will lead to that response”’? 
To these questions, upon which life or death depends the defendant 


4SIt is often forgotten that the initial attempt to blow the breath of life into the Four- 
teenth Amendment was on behalf of the rights of man. See the briefs of ex-Justice John A. 
Campbell in the Slaughter House Cases, 16 Wall. (U.S.) 36 (1873). The briefs are on record in 
the Library of Congress. 

46 Norris v. Alabama, 294 U.S. 587 (1935); Patterson v. Alabama, 294 U.S. 600 (1935). 

47 Hamilton v. University of California, 293 U.S. 245, 265-268 (1935). An incident on the 
side-lines of the decision throws a light upon a facet of Cardozo’s character. At a small dinner, 
at which Mr. Cardozo was present, the conversation turned to liberty, and there was much talk 
about how the very concrete liberties of the later middle ages had, under the stress of political 
circumstance, been hammered into an abstract imponderable called “liberty.’”” As Mr. Cardozo 
was going, he remarked, ‘‘Watch my next opinion.”’ It was there. In arguing that the privilege 
in question was not within the heritage of religious liberty delivered by the First Amendment 
to the Fourteenth, Cardozo disposed of the issue: ‘‘In controversies of this order courts do not 


concern themselves with matters of legislative policy unrelated to privileges or liberties secured 
by the organic law.” Jbid. 266. 
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“should receive an answer.’’4* Nowhere is Cardozo more conscious of 
what he does. In the name of “the organic law,”’ he is fitting out the 
Fourteenth Amendment with the sanctions of the First. 

It was, however, in respect to the New Deal cases that Cardozo did 
his most distinctive work. He nowhere expresses an approval of meas- 
ures, for they involved choice of policies and their accommodation to the 
changing circumstances of the country—that does not pertain to his 
office. But he is aware of the depression, recognizes the national economy, 
knows that the secret of the industrial order evades us, is convinced of 
the necessity of trial and error, and is unwilling to deny to the govern- 
ment the power to govern. The course of the Court presents a graphic 
cycle of shifting attitude. In 1934 it was willing to allow remedial legisla- 
tion to take its course;*® by the beginning of the next year, still timid in 
the face of the emergency, it was using procedural devices against federal 
statutes.s° But the defects of an improper delegation of power—a doctrine 
incontinently hurried into action—could be cured by the legislature. All 
during the spring of 1935, it was nip and tuck,*—with the judicial frown 
becoming apparent as the brethren moved from procedure to substance 
to strike down railway retirement® and the industrial codes.*? By the 
winter the Court was ready to pass the death sentence upon the Agricul- 
tural Adjustment Act;54 and in the spring of 1936 it laid on with abandon 
against all social legislation, state and national.’> In effect it invited into 

4 Herndon v. Georgia, 295 U.S. 441, 455 (1935). After further litigation the matter again 


came before the Court. Herndon v. Lowry, 301 U.S. 242 (1937), and the conviction under the 
ancient statute was set aside. 


49” Nebbia v. New York, 291 U.S. 502 (1934); Home Loan and Building Corp. v. Blaisdell, 
290 U.S. 394 (1934). 


se Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). 


st There is no royal road to an easy critique. To catch the atmosphere, to note the manner 
of work, and to watch the decisions emerge, the reader must turn the pages of the Reports. 
Note especially Norman v. Baltimore and Ohio R.R., 294 U.S., 240, 317, 333 (1935); Nash- 
ville, Chattanooga and St. Louis Ry. v. Walters, 294 U.S. 405 (1935); Baldwin v. Seelig, 
294 U.S. 511 (1935); Standard Dry Goods Co. v. Lewis, 294 U.S. 560 (1935); and Senior v. 
Braden, 295 U.S. 422 (1935). 

S? Railroad Retirement Board v. Alton Railroad Co., 295 U.S. 330 (1935). 

S83 Schechter Poultry Co. v. United States, 295 U.S. 495 (1935). Stone joined Cardozo in a 
concurring opinion. 

54 United States v. Butler, 297 U.S. 1 (1936). 


5 Again there is no substitute for recourse to the Reports. See especially Borden’s Farm 
Products Co. v. Ten Eyck, 297 U.S. 251, 266 (1936); Ashwander v. Tennessee Valley Authority, 
297 U.S. 288 (1936); Jones v. Securities and Exchange Commission, 298 U.S. 1 (1936); 
Carter v. Carter Coal Co., 298 U.S. 238 (1936); Ashton v. Cameron County Water Import 
District, No. 1, 298 U.S. 513 (1936); and Morehead v. New York ex rel. Tipaldo, 298 U.S. 
587 (1936). 
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court parties to whom legislation was disagreeable, touched off the late 
epidemic of “the higher lawlessness,” and threatened to paralyze the ac- 
tivities of government. Men must be stirred deeply to indulge in conduct 
such as this; and the opinions of the Court stemmed from sources far 
more compelling than any law of the Constitution. In an unreasoning 
fear of the President’s power the thought of Hughes strayed far from its 
familiar moorings; the ghost of an imaginary fascism appeared for a time 
to deflect Brandeis from his orbit; and even Stone faltered and went with 
the majority in the hot-oil case. 

But a vacillation unto indignation was not for Cardozo. As a lawyer 
and a judge, he maintained throughout the even temper of his ways. He 
kept his vision keen and true and refused to allow constitutional issues 
to be muddled by seeing things at night. He made no distinction between 
the right of the state to fix prices, when the issue was up in 1934 and when 
it was up in 1936. Nor could he discover within the supreme law a sanc- 
tion which made price-fixing valid in respect to milk and invalid in re- 
spect to labor.%° He could not follow the delicate distinction between 
remedy and prevention which sanctioned a legislative moratorium on the 
farmer’s mortgage and condemned an act of Congress intended to put 
his feet in the way of solvency. And yet to validate the moratorium the 
injunction against impairing the obligation of contract had to be explained 
away and to strike down the AAA an esoteric rabbit had to be juggled 
out of the taxation clause.’ In the hot-oil case Cardozo saw that the 
decision was out of step with the growth of government by commission 
and the march of constitutional doctrine.** He had “no fear that the 
nation will drift from its ancient moorings as a result of the narrow delega- 
tion of power.”’ In the NRA case he clearly perceived that “the industries 
of the country are too many and too diverse for Congress to set up definite 
standards for regulation.”5® In respect to coal he insisted that there was 
nothing sacred about a “free competition” that does not work and that 
“the liberty protected by the Fifth Amendment does not include the right 
to persist in this anarchic riot.” 

It is to Cardozo that credit is due for preserving the spark of sanity in 


% Nebbia v. New York, 291 U.S. 502 (1934); Morehead v. New York ex rel. Tipaldo, 298 
U.S. 587 (1936). 


51 Home Loan and Building Corp. v. Blaisdell, 290 U.S. 394 (1934); United States v. Butler, 
297 U.S. 1 (1936). ; 


58 Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). 
59 Schechter Poultry Co. v. United States, 295 U.S. 495 (1935). 
6 Carter v. Carter Coal Co., 298 U.S. 238 (1936). 
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a period of judicial panic. It is to his everlasting credit that during the 
darkest of days he met intolerance with tolerance. By 1937 the cycle 
had run its course; judges recovered, as if by a miracle, their judicial poise; 
and, before a single change had been effected in its membership, the Court 
proceeded to smother its backward-looking decisions beneath more human 
entries. A body of constitutional doctrine, lately overlooked or relegated 
to dissent, was rediscovered.* A minimum wage, long kept waiting by the 
act of God and a majority of one, was brought into accord with the 
higher law.” The ground lost to federal power was regained with sub- 
stantial additions in a series of decisions asserting the authority of the 
nation in the field of industrial relations and collective bargaining. 
Cardozo himself spoke for the Court in putting the stamp of the Constitu- 
tion upon an act of Congress designed to bring “social security’’ to the 
American people.** The law reports will be searched in vain for an in- 
stance in which a court has so speedily and completely vindicated the 
opinions of a brother spoken in dissent. 

One must not endow Cardozo’s work with the superhuman touch or 
take from him the quality of human frailty. He bought his own knowl- 
edge with experience. His facile rhetoric hides many an argument that 
does not click or marches to a wrong conclusion. The specialist in con- 
tract, or tort, or property can point to many a blemish upon his work. 


He could meet the problems of turbulent times with only such an under- 
standing as he possessed. In rate cases his skill falters; items which add 
up to valuation are passed in review with none too critical an eye. A 
disposition to accept without question the entries of the companies rep- 
resents a presumption, indigenous to the criminal law, but strangely alien 
to the purposive accountancy of big business.®* As a member of the court 
he fumbles with the realities of the milk industry. The prevailing scheme 


% In 1935 and 1936 as much constitutional law was lost as was made. In 1937 the lost was 
retrieved. A beautiful essay can be done in comparing the citations in the opinion of the court 
and in dissent in Morehead v. New York ex rel. Tipaldo, 298 U.S. 587 (1936) with those in 
West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937), or in Carter v. Carter Coal Co., 298 
U.S. 238 (1936) with National Labor Relations Board v. Jones and Laughlin Steel Co., 301 
U.S. 1 (1937). 


6 West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 


% National Labor Relations Board v. Jones and Laughlin Steel Co., 301 U.S. 1 (1937); 
The Associated Press v. National Labor Relations Board, 301 U.S. 103 (1937); Washington, 
Virginia and Maryland Coach Co. v. National Labor Relations Board, 301 U.S. 142 (1937). 


% Charles C. Steward Mach. Co. v. Davis, 301 U.S. 548 (1937); Helvering v. Davis, 301 U.S. 
619 (1937). 


6s For example see West Ohio Gas Co. v. Public Utilities Committee of Ohio, 294 U.S. 


63 (1935). Stone’s concurring opinion, ibid., 77 presents a far closer approach to realism. 
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of arrangements is strongly at variance alike to the free competition 
which McReynolds wished to preserve and the open market which Rob- 
erts wanted the state to help over the hard places.“ Cardozo’s wisdom 
fell before the enigma of the milk-shed. He declared invalid, as infringing 
the domain of inter-state commerce, a section of the New York act 
fixing prices paid to producers outside the state for milk sold within it.” 
Yet the power of the municipality to inspect pays no regard to state 
lines; and the effect of his decision was to leave the farmer within the 
commonwealth helpless as to price. 

He failed the cause of civil liberty in respect to the vote of the black 
man. In Texas, where a single party makes of the primary an election, 
the legislature said that the Negro could not vote in the choice of Demo- 
cratic candidates. The Court, through Holmes, invalidated the act in the 
name of the Fourteenth Amendment. Next a statute of the state con- 
ferred upon the party the right to fix its own qualifications. The party 
excluded the negro and the Court, through Cardozo, struck down the 
arrangement.” Finally the state repealed its legislation and the party, 
quite uninstructed, arranged suffrage to its liking. Then the Court, 
through Roberts, found the party to be a private club, denied that its 
act was the act of the state, and put the issue beyond the reach of the 
higher law.?° Cardozo was silent; yet, if a compelling argument was not 
at hand, germs of doctrine might have been set down in a dissent.” The 
result is that the protection accorded the negro’s vote by the Fifteenth 
Amendment is conditional; the state must not formally abridge it but 
may filch it away by indirection. 

A judge who has discovered verity can make no such mistakes; he can 
flaunt no such shortcomings. In spite of flaw, frailty and failure to rise 
to the occasion Cardozo is still Cardozo. For to him law is no revelation 
immune to growth through knowledge and experience. 


% Nebbia v. New York, 291 U.S. 502 (1934). For acritique of the opinions of the court and 
the dissent, in this and other milk cases, against the background of the arrangements in the 
industry, see Irene Till, “‘Milk: the Politics of an Industry,”’ in Hamilton and Associates, Price 
and Price Policies 500-508 (1938). 

67 Baldwin v. Seelig, 294 U.S. 511 (1935). 

6’ Nixon v. Herndon, 273 U.S. 536 (1926). 

6 Nixon v. Condon, 286 U.S. 73 (1932). 

7 Grovey v. Townsend, 295 U.S. 45 (1935). 

™ It may be that a compelling constitutional argument could not be contrived. But all 
great principles spring from germs of doctrine; and, in current legal and political thought, 
enough was at hand for an arresting dissent. For evidence see “‘Should Negroes Vote,” in 83 
New Republic 356 (1935); and ‘“‘Black Justice,” 140 Nation 497 (1935). 
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IV 

Thus for us Cardozo takes his place in the great tradition. If our judg- 
ment comes to endure, his work entitles him to rank with Holt and Mans- 
field, Gibson and Shaw and Cooley, Marshall, Taney and Brandeis. They 
are alike in making the law the instrument of justice; the craft of each 
reflects the manner of the man. In all else Cardozo is as unlike them as 
they are to each other. Marshall was the great theologian, at home with 
truth, proclaiming an ultimate dogma. Cardozo is the inquisitive scien- 
tist, putting himself to no end of bother, and setting down the tentative 
hypothesis. A Marshall in cathedral tones lays down the eternal verities; 
a Cardozo can only set down in its finiteness the best of his understanding. 
Marshall was a belated product of the age of reason; Cardozo, an advance 
prophet of an era of inquiry. 

Even in such a company Cardozo has distinction. From his law the 
ghost of theology has vanished and the spirit of trial and error has come 
to the aid of logic. His craft is rarely more than the servant of justice; 
it is only when it escapes his control that it becomes the master. Fact, 
value, the-difference-it-will-make are at hand to define legal concept, to 
take rigidity from formula, and to direct technical argument. An ordi- 
nary judge often rises to the heights in a great case; it takes the great 
jurist to achieve the significant result through a scattering of ordinary 
cases. Yet even when confronted by petty causes Cardozo does not de- 
scend to clerk’s law; he is the artist in miniature as well as in masterpiece. 
Only Holmes is his equal in suiting his words to the very life of his ideas. 
In the exercise of his calling a great judge may be a man of letters; 
Cardozo elevates the jurist’s craft to a fine art. We owe it to Holmes and 
to Cardozo that in the law journals, almost alone among learned periodi- 
cals, literacy is still respectable. 

We cannot, however, assign to Cardozo his exact place in the great 
tradition. The entries are too fresh for time to give its perspective. In 
the long run it is not what is, but what is made of it, that counts. In 
law, as in all human creation, the present turns what is gone to its own 
account. As age has given way to changing age, each in its turn has man- 
aged to make the Bible a contemporary document. The God of Holy 
Writ has donned the robes of Prince of Peace, Lord of Hosts, Lord and 
Proprietor of the Universe. And shorn of the last sheet of his anthropo- 
morphic being he has made a twentieth century appearance as the spir- 
itual version of the mechanistic law of cause and effect. A common text 
alone identifies the Bard of Avon with the Shakespeare we know; be- 
tween our eyes and the words lie three centuries of social change, the thick 
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crust of a cloistered pedantry, and the intoned lines of the grand manner. 
The King James version, as much English as Bible, is father to the 
Homeric idiom most of us know; Plato speaks to us as Victorians with 
the accent of Jowett; and Adam Smith proclaims economic verity in the 
tones of a Liberty Leaguer. Malthus was no Malthusian; Karl Marx 
wrote in a tongue unknown to current Marxists. 

The law can claim no immunity from a common frailty. In its dici- 
pline vested words forever take on fresh meaning. Magna Carta was 
fashioned as a seventeenth century expediency out of a forgotten feudal 
document. If the Stuart Kings were to be defied, conscience had to be 
appeased with an ancient sanction. William Blackstone’s Tory commen- 
taries on the law of England became the Bible of the profession to judges 
in the American democracy. Writings live, not by reason of the worth 
inherent in them, but because of their accord with interests which later 
come to prevail. The great mass of polemic is consigned to oblivion; the 
few that are saved—pamphlets, treatises, precedents—are remade to wear 
the livery of a later master. The words of the jurist who is gone are lifted 
from their occasions; meanings not in his mind make their homes in his 
sentences; rules are shunted from pristine purpose into alien servitudes. 
The gloss usurps the place of the text. As a judge’s utterances ripen into 
precedent, he is accounted petty or great, not for what he said, but for 
the values with which tradition has endowed his words. 

If an institution is to live, it must continue to renew its youth. The law, 
steeped in precedent and heavy with ritual, has never found it easy to 
slough off the obsolete and to make way for novelty. With a look ahead— 
and without a break with the past—it must be kept an enduring instru- 
ment of justice. Cardozo was concerned, within the ambit of his influ- 
ence, to make articulate the awakening impulses of the age in which he 
lived. It is enough that to him the law was, not a brooding omnipresence 
in the skies, but the living law. 
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innovation in the public life of the United States. They contain 

not merely all the more important state papers and addresses of 
Mr. Roosevelt’s administration, but each of them is annotated by the 
President himself; and there is also an ample, and largely verbatim, selec- 
tion of the Press Conferences at the White House which have been so 
significant a feature of the Presidency since 1933. We are thus able, as it 
were, to see Mr. Roosevelt at work in his more public context. We catch 
glimpses of the inner personality, of the man who, in himself, has been so 
outstandingly the driving force of his administration. As a revelation of 
the dynamics of the greatest democratic institution in the modern world, 
the volumes are of incomparable value. As an insight into their working, 
I know nothing of similar importance save that unique Diary of John 
Quincy Adams which, even yet, has not received its proper recognition 
by students of the social sciences. 

There are many points of view from which these volumes could be dis- 
cussed. They are a portrait of Mr. Roosevelt himself. They are a revela- 
tion of the range of the Presidential function in its daily operation. They 
are a clue to the changing contours of American life, both in its national 
and in its international aspects. They are a clue, further, to the purposes 
of the present administration at an epoch of American history that is, on 
any showing, vital. It is not easy for a foreigner to comment upon these 
things; however delicately he tread, like Agag, he runs the risk of being 
torn in pieces. If I venture, therefore, to move over dangerous ground, 
the fault must be attributed less to my own temerity, than to the editorial 
sense of a fitness which I have not had the courage to call into question. 

The outstanding qualities of the President that these papers reveal are 
first, courage, and, second, the experimental temper. I venture to doubt 
whether he has, beyond a general faith in the rights and virtues of the 
common man, any considered and systematic philosophy. He is im- 
mensely aware of the power of, and need for, state-action. He conceives 
that it must be unfailingly applied to mitigate the consequences of social 
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and economic hardship. He conceives it, as I understand him, as a weapon 
to supplement and correct those actions of individuals about the large 
pattern with which he is, on the whole, content. He is a liberal, in the posi- 
tive sense; he is in no effective sense a socialist. His liberalism seeks to 
deal with a mass of particulars; it does not drive into the roots from which 
those particulars would seem, to an outsider, to derive. He has no doubt 
of the inherent adequacy of the traditional American institutions; it is 
for their adaptation, rather than for their reconstruction that he is con- 
cerned. There is even a sense in which, after Edmund Burke’s fashion, 
he may be regarded as a Conservative. “Reformation,” he seems to say, 
“must proceed upon the principle of reference to antiquity.” His liberal- 
ism is born of two things. In part, it is the aristocrat’s compassion for the 
little man battling against immense economic forces beyond his control; in 
part, also, it is his sense that a period of rapid change involves rapidity 
of institutional adaptation if the commonwealth is to be secure. He re- 
forms in order to preserve. He does not seek change because he denies 
either the validity or the virtue of the inheritance. There is not an atom 
of the revolutionary either in his temper or in his ideas. Even his explo- 
sions of generous indignation represent rather the disgust at abuse than 
the sense that the excrescences he seeks to remove may be an essential 
element in the body social. 

He has courage, I have said, and the experimental temper. No one can 
read speeches like the First Inaugural, or the proclamations of the first 
few months, the messages recommending the Securities Act, the Public 
Utilities Act, the Social Insurance measures, and doubt that courage. The 
experimental temper comes out in a score of ways, hardly less, perhaps, in 
the failures than in the successes. It is not the least obvious in those diffi- 
cult days when the President was seeking—mistakenly, I think—to 
salvage something from the fateful decision of the Supreme Court in the 
Schechter case. It is the persistency of these qualities which distinguishes 
him from Woodrow Wilson and Theodore Roosevelt. Mr. Wilson had 
great courage; but by 1914 the experimental impulse in him was ex- 
hausted, and, outside the international sphere, the record of his adminis- 
tration was a barren one. Throughout his period of office, Theodore 
Roosevelt had immense verbal audacity; but there is nothing in the ob- 
jective record of achievement of corresponding significance. Franklin 
Roosevelt, as the Wages and Hours Act of the last Congress makes clear, 
is not deterred by failure from persistent pursuit of the changes he has 
deemed necessary. He may not tread a straight path; he may move by 
a labyrinthine circuit of advances and retreats, some of them, at least, 
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inexplicable to the outsider. But the main impact of these three thousand 
pages is of a man who, behind all the shiftings and twistings which the 
American political system imposes on any President, remains steadfast 
to a body of purposes which come clearly through the whole effort. He 
commands, he persuades, he cajoles, he warns, he threatens; the variety 
of his artifice corresponds to the complexities of his situation. Yet that 
variety is less the expression of inner uncertainties in the man than of the 
need of the captain to take a huge vessel through difficult and largely un- 
charted seas; to take it, moreover, upon the sovereign condition that the 
crew, as it were, must be persuaded to co-operate in the fulfilment of his 
sailing orders. 

Anyone who reads the press conferences set out here will note certain 
other qualities of importance. The President has imagination, a sense of 
humor (a supreme need in a democratic statesman), an inner self-confi- 
dence born, no doubt, of triumph over physical difficulty, but vital in its 
result for the attainment of a spiritual equilibrium. There is an omni- 
present sense of the greatness of his task; there is no pontificality about 
the manner of its fulfilment. He can be dramatic; I have found only rare 
instances where he is theatrically rhetorical. He has an amazing power of 
adjusting himself to the particular audience he seeks to persuade. Granted 
all that is done for him by his associates, his own insights into the material 
he has to handle are extraordinarily impressive in their range. Sometimes, 
I think, the grip relaxes; on currency questions, for instance, I doubt 
whether the President could stand up to a close cross-examination from 
so dexterous a dialectician as Professor Lionel Robbins. But where he is 
speaking less to a brief that he has mastered, and more from long experi- 
ence painfully garnered, on public utilities, for example, on the insecurity 
of the wage-earner, on the reactionary forces in business enterprise, on 
conservation, he speaks from a full mind and a full heart. He has the 
power of significant phrase, the gift of happy illustration, the quality of 
directness in approach that seizes his reader at once of the essence of the 
thing he is seeking to say. Not least among these personal qualities I 
would mark the gift of generosity. That is evident in a hundred in- 
stances where he picks out the work of some associate for praise, or makes 
a group of his coadjutors realize his own sense of his dependence upon 
the quality of their co-operation. Here, I think, is one of the supreme 
secrets of Mr. Roosevelt’s success. For that quality of generosity impels 
the giving of confidence; and it creates in the men who work with him a 
sense of team-work, of joint adventure, that is essential to achievement. 

“A democratic Statesman,” Bagehot has somewhere written, “must be 
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an uncommon man of common opinions.” If he is ahead of the masses, 
he must never be so far ahead that they cannot enter with sympathy into 
the fulfilment of his task. A lonely President, an excessively sensitive 
President, a President who sees too far into the future and is obstinately 
determined to act upon insights the common man does not understand, 
is unlikely, save in the exceptional instance, to be a successful President. 
Here Mr. Roosevelt’s own temperament is an important safeguard against 
disaster. He enjoys contact with his fellows; there is no sort of aloofness 
about him. He can take criticism without repining; his self-confidence is 
not destroyed by defeat. The principles for which he stands are, over- 
whelmingly, those of the classical progressive tradition in America; there 
is nothing strange nor unexpected about them save in the instance of the 
Court proposals. There, is it interesting to note, while he sought an ob- 
jective intelligible to, and sympathized with by that great majority which 
gave him power, he sought its achievement by ways with which the 
tradition had not familiarized the masses. He was too ingenious, both in 
concept and in mechanism, for a multitude which sees the broad high- 
ways only. He had insufficiently prepared it for the circuitous divagation 
from that highroad. It is the only instance I can find here in which his 
hold of the opinion upon which he depends was unsure in method and in- 
adequate in execution. I suspect that when the secret history of the 
Court proposals comes to be written, we shall find that no small part of 
that defeat was the outcome of lesser men’s urgency prevailing over his 
own normal realization that the way to win the confidence of the people is 
to take them into your confidence. On the Court fight, he was not in a 
realm made familiar to him by technical experts; and he made the mis- 
take, I suspect, of relying upon advisers who did not understand that no 
statesman can ever successfully attack fundamental institutions by side- 
stepping them. It says much for his resilience that he has had the 
capacity to recover from a defeat as resounding as any President has 
suffered. 

The President of the United States is King and Prime Minister in one; 
not the least interesting aspect of these pages is, for an Englishman, the 
light they throw upon so unique a combination. To be ceremonial head of 
the state; to be the source of all legislative proposals and of executive 
decisions; to combine these with the continuous need to be at once the 
head of the nation and the leader of his party; the call made upon a single 
man by the qualities these varied functions require is on any showing im- 
mense. The President may one day be accepting a portrait of George V 
for the National Gallery at Washington. He may be sending the Securi- 
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ties Bill to Congress with an appropriate message. He may have to greet 
the Daughters of the American Revolution, on one day, and the National 
Education Association on the next. Washington’s birthday calls for one 
kind of speech, and Jefferson’s birthday, from a Democrat, for another. 
There may be a statement on the situation in the sugar industry, a mes- 
sage to boy-scouts, an executive order establishing the National Resources 
Board, a proclamation on the coinage of silver, a letter to a senator refut- 
ing charges made of discrimination among the press. The mere range of 
the functions is momentous. When there is added to them the pressure of 
the stream of callers, the necessary conferences, the task of handling Con- 
gress, the need to watch and to guide the opinion of the public, the control, 
with all its consequences, of the international relations of the United States 
the operation of the immense, and heart-breaking, power of appointment, 
the wonder, to an outsider, is that a President ever gets the chance, at 
least in a coherent and orderly way, to think out the substance of his 
policy. 

For it is not merely the range of function; it is also the pressure under 
which decisions have to be taken, and the immense responsibility which 
attaches not least to those which have to be taken most rapidly. All this 
impinges the more profoundly upon a President who, like Mr. Roosevelt, 
has a positive conception of his function. He may get some aid (I doubt 
whether Mr. Roosevelt has had much) from his cabinet; he may get some 
more from those trusted advisers in non-official positions upon whom, it is 
probable, the modern President is coming more and more to rely. No 
doubt, too, the presence in Congress of a group of trusted politicians, of 
whose impact upon both Houses he can be sure, counts for a great deal; 
it relieves the sense of an ever-constant need for unrelaxing vigilance at 
the Capitol. But, when all possible deductions have been made, there is 
no problem of which it cannot be said that it may be material upon 
which the President, and no one but the President, must make up his 
mind. Upon most of them he cannot hope to be an expert. Upon most of 
them, also, the people will look for some pronouncement from him; and 
upon most of those pronouncements he must expect the most expert 
criticism that opposition can produce. For it is by that criticism that 
opposition hopes to replace him. Nothing that he can do is immune from 
public scrutiny; he knows that, however good his intentions, all that can 
be said against his policies, legitimately and, not seldom, illegitimately, 
will be said. 

What are the qualities called for by so vast and so intense a range of 
functions? Above all, I think, the power to handle men, the ability al- 
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most intuitively to recognize, as Mr. Roosevelt recognized when he ap- 
pointed Mr. Ickes the Secretary of the Interior—the efficient human 
instrument for his purposes. There is the need to come to office with a 
general sense of the direction in which he wishes to move. He must be 
able to think and decide rapidly, and to have the pertinacity to abide by 
his thought and decision. There is the ability to co-ordinate, which large- 
ly depends on the power to recognize the difference between the significant 
and the insignificant. The President who cannot delegate, and trust when 
he has delegated, is lost. He must know how to get into touch with the 
masses. He must have the sense of time; the art of effective delay is not 
less important than the art of dramatic action. He must be able to lose 
himself in the bigness of his task; and yet he must remain sufficiently 
aloof from it to be able to judge himself soberly in the midst of the pas- 
sionate judgments that will be made about him. He must be steadfast in 
his purposes, yet never sv obstinate that he cannot adapt them to the 
pressure of events. He must realize that while, to some degree, he is 
making history, he can never make it, as Marx said, out of whole cloth; 
for the vast impersonal changes woven by the forces of production will al- 
ways, in the long run, define the road along which he must travel. He 
must be able to make articulate the inner aspirations of ordinary folk; 
and he must realise that the best way to achieve this end is so to inspire 
ordinary folk that they are led to articulateness by his activities. A 
President must never lose the common touch, but he must never be con- 
trolled by it. 

The office, on any showing, demands an extraordinary man; and it is a 
commonplace that, with perhaps nine exceptions, the office has not called 
forth extraordinary men. The occasions, indeed, when it has not added to 
the stature of its occupant are rare; and perhaps still more rare are the 
times when experience has not been synonymous with growth. That was 
notable, above all, in the two great Presidents before the contemporary 
epoch—Jefferson and Lincoln; I think it has been evident, also, in Mr. 
Roosevelt’s own incumbency. To some extent, too, it is apparent that, in 
the tradition of America, extraordinary times have called forth extra- 
ordinary men. That was true in 1789; it was true in 1800; it was true, 
again, in 1861 and 1933. But a foreigner who reads these volumes, and 
seeks to learn the lesson of their implications, cannot avoid the uneasy 
sense that the system by which the President of the United States is 
chosen is not adequate to the qualities the office demands. The system 
is a lottery; and, as Bagehot said, success in a lottery is no argument for 
lotteries. A weak President in the crisis of 1933 would have been an irrep- 
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arable disaster; and it is largely accident that the Democratic conven- 
tion of 1932 did not choose a weak President. A great democratic leader 
must be something more than the most available man. He must impose 
himself by his positive qualities; the system, at least in normal times, 
tends to make positive qualities a hindrance to, rather than an asset for, 
choice. In too few cases is the selective process which precedes nomina- 
tion long enough or rigorous enough, as in the House of Commons it is 
both long and rigorous, to have proved the fitness of the aspirant. No 
democratic people can afford any prolonged succession of Hardings and 
Coolidges. No party in defeat can recover office unless its Presidential 
candidate has something significant to say. 

These volumes, as I have said, are a clue to the changing contours of 
American life, both national and international. In the first aspect, they 
mark the final emergence into the American tradition of the positive state. 
A foreigner cannot, of course, judge how far the implications of this step 
are understood in America. Mr. Roosevelt himself not seldom speaks in 
these pages as if the form of the present Constitution is, adequately inter- 
preted, suitable to the immense demands that will be made in the next few 
years upon its institutional expression. I venture, with profound respect, 
to differ from this view. The positive State is the outcome of the matu- 
rity of giant capitalism. Its problems call for uniformities, both in legisla- 
tion and in administration, to which the genius of a federal system is 
strange. It can accommodate itself to a fairly wide decentralization, on 
the condition that the powers so distributed can be amended by central 
determination. But, neither functionally nor financially, can it accommo- 
date itself to a system in which the authority of the central power is not 
only inhibited by a technique of distribution long outmoded, but one, 
also, in which the Supreme Court and the States themselves may well pre- 
sent a front of reactionary obstinacy to vitally necessary change. Federal- 
ism, I suspect, is a scheme of government which suits the habits of a state 
which is still in its youth; it is not suited to the habits of one that has 
definitely attained maturity. It is not merely that the States, as areas of 
government, are irrelevant to the profounder problems of America; it is 
also that they have accreted to themselves habits, ideas, interests, idio- 
syncrasies, that gravely impede the central purposes of good government. 
When, in any national life, the relations of production begin, as in America 
they have begun, to be out of harmony with the forces of production, one 
of the necessary inferences to be drawn is the need for drastic revision 
of the fundamental structure of government. I believe myself that the 
time for that revision is due in the United States. It is postponed, partly 
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because the immense achievements of the Constitution in its earlier phases 
act psychologically to prevent the recognition of its central defects; and, 
partly, because those very vested interests, the operation of which re- 
veals the contradiction between the forces and the relations of production, 
have associated their fortunes with the Constitution in its present form. 
Their dynamic is its dynamic also; no alteration can be made in the one 
without necessary and profound consequences to the other. 

On the international side also, for good or ill, the fortunes of the United 
States are inescapably intertwined with those of the older world. A 
change in the technique of cotton production in the South may perma- 
nently alter the life of an Indian ryot in the province of Bombay; a vic- 
tory in the Far East, by either China or Japan, is bound to have immense 
repercussions upon American economic life. So long as the distribution of 
wealth in the United States compels it to set its standard of life by the 
markets it can conquer abroad, her statesmen cannot, in matters of 
major significance, pursue over any considerable period of time a policy 
of isolation. In a world-fight for power neutrality is a concept of academic 
thought and not a reality of political maneuver. Isolationism would mean 
such a revision of the foundations of American economic life as probably 
to involve internal strains hardly less than those which divided America 
in the generation preceding the Civil War. The policy of the “good 
neighbor,” as Mr. Roosevelt terms it, involves reciprocity of habit. It 
has still to be shown what its effectiveness is when its intention is tested 
by non-reciprocity on the other side. Could an America, for example, 
watch, vowed as it is to democracy, the increasing fascization of Europe 
and the Far East, with the imperialist policy involved in that increase, 
and remain in aloof neutrality from its consequences? Obviously, this is 
a question which Americans only can answer. But, in answering it, they 
have to consider not merely their subjective devotion to peace; they have 
to consider, also, the objective impact upon themselves of states whose 
purposes traverse their own fundamental purposes. It is enough for a 
foreigner here to point out that every item in the defense policy of the 
United States is necessarily determined by the network of international 
relationships in which it is involved. From that determination there fol- 
low consequences in large part independent of the will to peace in indi- 
vidual citizens, however numerous. The state-power, as state-power, has 
laws of its own which it must fulfil if it is to survive as state-power. 

It is, I think, in some such background as this that the policies of the 
Roosevelt administration must be set. These volumes throw a clear light 
upon their inner structure. Much of them, it is evident, have been born, 
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almost haphazard, of imminent and imperative danger; they are impro- 
visations of the moment rather than permanent policies. Others, again, 
are the ultimate deposit of a long tradition in American history. No 
reader of these pages can fail to note how large a part of the long-term 
measures in the Roosevelt administration attach themselves historically 
to the roots of that Progressive movement which reaches back to the turn 
of the century and beyond. The evils of monopoly, monetary instability, 
economic insecurity, financial malpractice, these are not new themes. 
Most of them were spoken of with vehemence by Theodore Roosevelt; 
some of them, most notably in the realm of banking, were dealt with im- 
pressively by Woodrow Wilson. Even the attack upon the Court was 
new in method rather than in theme; and, as in 1912, the popular revulsion 
from the Court was followed, at an interval sufficient to suggest intel- 
lectual reflection rather than emotional adjustment, by a shift in the axis 
of the Court’s thinking. What is new in these themes is not their sub- 
stance but their urgency. What in the New Deal is new in the treatment 
of them is less the manner than the continuity and the persistence with 
which they have been attacked. 

It is not, of course, for an outsider to pass judgment upon the policies 
of Mr. Roosevelt; that is a theme too controversial for foreign examina- 
tion in this place. I would venture only upon one remark of a general char- 
acter; and upon certain conclusions of a psychological kind which do not 
approach the question of their validity. The general remark is that a 
large part of Mr. Roosevelt’s approach to his problems is conditioned by 
the belief that the pathology of American economic life is occasioned by 
the malpractices of evil men; and from this he draws the general inference 
that it is in the power of legislation, wisely administered, to correct those 
malpractices. The American economic system, he seems to say, is, in it- 
self, sound in conception; his function is that of a physician who restores 
by his art the conditions of a healthy metabolism. I am not myself able 
to accept this diagnosis. It seems to me built upon a separation between 
theory and practice for which there is no logical validity. A national sys- 
tem is what it operates as being. The malpractices against which Presi- 
dent Roosevelt has inveighed so eloquently are not the work of evil men, 
but the immanent logic of its inherent nature. Competition does not give 
place to combination because a few wilful men wish it to be so; it is out- 
moded because thereby the logic of capitalist ownership is fulfilled. On its 
own plane of concept, the answer of the state to capitalism is not more 
intervention, but non-intervention. For an interventionism which seeks 
to maintain at once private ownership in the means of production, ade- 
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quate living conditions for the masses, power to make profit in national 
and international competition, will find these things in the long run in- 
compatible with the democratic basis of the state. There are American 
writers of distinction (as there are European writers) who have seen that 
this is the case, who have, accordingly, pleaded for a return to non-inter- 
ventionism, and built their plea upon the concept of a neutral state, which 
stands without bias between the contending parties in the economic realm. 
For reasons too long to develop here’ I believe there is no substance in 
this view. The concept of freedom of contract is devoid of meaning, as 
Mr. Justice Holmes so often insisted, unless there is equality of bargain- 
ing power; in its absence, a political democracy will always insist on in- 
creasing intervention to secure mitigation of the results of its absence. 
Historically, moreover, the state in operation is not, and cannot be, a 
neutral factor in society. The state is de facto government; and it operates 
to secure the interests of those who, in society, own, and live by, the 
instruments of production in society. To make a neutral state, there must 
be an equal interest among citizens in the results of its operation. There 
cannot be that equal interest so long as the instruments of production are 
privately owned. 

The psychological results of the Roosevelt epoch must strike any 
foreigner who knew America before his advent to power; and there is a 
sense, I think, in which these results may be the most permanent conse- 
quence of his tenure of office. Those to which I wish to draw attention are 
four in number. The first is the creation, especially among the working- 
classes, of what Mr. H. G. Wells has termed a “sense of the state.”’ Mr. 
Roosevelt has altered and advanced the level of legitimate expectation of 
satisfaction posed to the rulers of America by citizens. He has ended the 
era in which politics seemed outside men’s lives. What is done at Wash- 
ington has become to the farmer, the industrial laborer, the white-collar 
worker, significant in his life. The federal government, out of this new 
sense, has been compelled to assume immense responsibility for the ma- 
terial well-being of the masses in proportions that are new in American 
history. 

Out of this “sense of the state’ there has been born, second, a political 
education for the common man, an interest on his part in the govern- 
mental process in which he is involved, that, again in its proportions, is 
both new and important. Organized labor and American youth have a 
consciousness of the need to understand the society to which they belong. 
That consciousness, no doubt, is very largely the outcome of the grave 
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problems they confront; the land of opportunity has now had, for ap- 
proaching a decade, something like ten millions of unemployed. What 
Mr. Roosevelt has done is to awaken in them not merely the sense that 
the state is, by political right, theirs, but, even more, that they have to 
train themselves to formulate the purpose for which it is theirs. There is, 
I think, a profounder and more sustained interest in politics in the United 
states today than at any time since the Civil War. And it is notable that, 
crude as it often is, it is not an opinion easily controlled by professional 
propagandists; the election of 1936 is a sufficient commentary upon the 
abyss which now separates public opinion and newspaper opinion. It is 
too much to say that this is a permanent gain; it might easily be dissi- 
pated if economic catastrophe were to attend Mr. Roosevelt’s policies. 
But, short of that, it is a vital change. It is the end of the epoch of 
“rugged individualism” in America. It has taught literally millions that 
they are members one of another. It has made the community of which 
they are a part a living element in their consciousness in a way that has 
not previously been known. And that consciousness, above all, has been 
quickened where it most needed activity, among the laboring section of 
the people. From this angle, the Roosevelt era marks an epoch in Ameri- 
can history. 

One other element, if smaller in volume, is none the less significant in its 
future influence. The intellectual has, since 1933, come to occupy a 
qualitatively different place in American life from anything previously 
known save in the brief period of Virginia’s pivotal influence in the last 
thirty years of the eighteenth and that of Massachusetts in the second 
third of the nineteenth centuries. This is the outcome of three predomi- 
nant causes. In part, it is result of the final achievement of American cul- 
tural independence; the ethos of American thinking now has its roots in 
American soil and is therefore more relevant to specifically American 
civilization. In part, it is the outcome of a crisis of world-importance 
which has made philosophies more actual and living than they seemed in 
an age of security; their exponents, therefore, have an audience more eager 
to listen to ideas. In part, again, it is due to the fact that the intellectuals 
themselves realize increasingly the futility of a theory divorced from 
action. To think is to be responsible for the deed; to dwell aloof in the 
ivory tower is to shrink from responsibility for the consequences of 
thought. When that happens, power goes to the men who have habit 
without philosophy; to give them power in an epoch of crisis is to assure 
the suppression of philosophy since habit is the enemy of all thought that 
seeks the formulae of creative change. The result of the changed place of 
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the intellectual can be seen in many ways. Partly, it is visible in the 
personnel of the Administration itself; for the first time in many a year 
the departments in Washington are full of young men with ideas. Partly, 
also, it is evident in the changing attitude to government service. The 
young lawyer who, a decade ago, thought naturally and comfortably of 
Wall Street or State Street as his natural spiritual home, now thinks of 
government service as a more creative avenue for his ability. Partly, once 
more, it is seen in the slow emergence, above all in jurisprudence, of a new 
and critical temper towards traditional social thought. In a civilization 
geared to the framework of a legal document, the significance of this reno- 
vation does not require elaborate emphasis. But it is, perhaps, worth 
emphasizing that the influence of Holmes and Cardozo, Stone and 
Brandeis, among the judges, of Frankfurter and Morris Cohen among the 
academic lawyers, would not have been possible in the America of the last 
generation. 

The final element in this psychological impact to which I wish to draw 
attention is not American only in its influence; rather has it been world- 
wide in its implications. Since 1933, we have mostly been accustomed to a 
democracy seemingly in slow process of grim erosion; it has been uncertain 
of itself, unable, accordingly, to seize its opportunities, bewildered about 
its values, and slow to meet its emergencies. The America of Roosevelt 
has offered a heartening contrast. No one, I think could reasonably say 
that it has fully met, much less overcome, any of its central problems. 
No one either could reasonably deny that its approach to them has been 
affirmative and not negative in character. In five breathless years, it has 
lived the intensity of a generation. Men have had the sense that some- 
thing was being done. They have been given the exhilaration of hope. 
They have been shown that a people can, if it is adequately led, move 
swiftly to action without losing the democratic right to be the master of 
its own destiny. The American remains a citizen capable of deliberately 
willing change; he has not, as in Fascist countries, become the inert 
recipient of orders that he must obey without scrutiny under sanction of 
the concentration-camp. If our age emerges successfully from this period 
of blood and iron, I believe that the Roosevelt experiment in America, 
with all its blunders and follies, will be regarded by the historian as hav- 
ing made a supreme contribution to the service of freedom. For it will 
have shown, in that event, that the principle of responsible and demo- 
cratic self-government has still enough vitality left to persuade men to 
die and, even more, to live for the fulfilment of its objectives. ““We do 
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not distrust,” said Mr. Roosevelt in the First Inaugural, “the future of 
essential democracy. The people of the United States have not failed. In 
their need, they have registered a mandate that they want direct, vigor- 
ous action. They have asked for discipline and direction under leader- 
ship.” They have had that leadership in a fuller sense than any of the old 
democracies of Europe; so far, they have responded to it in ample measure. 
If they continue that ardor of response, it may well be that it will be- 
come the splendid destiny of America to save Europe by her example as 
she will have saved herself by her energy and her determination. 





PROXIMATE CAUSE IN NEGLIGENCE—A RETREAT 
FROM “RATIONALIZATION” 


Cuar.es O. Grecory* 


HIS article is not an attempt either to state the alleged principles 
of proximate cause or to further in any way the illusion that there 


is a generally recognized and understood set of such principles. 
It is, rather, an attempt to outline the considerations entertained by 
courts in determining the extension of liability for negligence and to ex- 
plore critically typical judicial techniques employed in such a process. 
Although the suppositions in the first part of the article are not strictly 
accurate in the light of history, they adequately suggest early considera- 
tions of policy involved in the extension or restriction of liability for negli- 
gence. Since the discussion is concerned primarily with negligence litiga- 
tion, I have included a brief account of the negligence issue as a back- 
ground for the balance of the article. 


I 


Suppose a society in which the wise men governing it adopt the general 
principle that all who cause harm to others shall be made to answer for it. 
This working principle they proceed to enforce, whether the harm is in- 
tended or not, and judgments are given requiring compensation for the 
harm caused. No special consideration, however, is given to the fault of 
the defendant, since it is felt that as between him who causes the harm 
and him who suffers it, the former ought to stand the loss rather than the 
latter. The courts are soon confronted, however, with a type of case in 
which they believe that the harm complained of, although certainly a 
causal consequence of the defendant’s conduct, is too attenuated, too far 
removed from the conduct of the defendant, to make imposition of 
liability politic. They can be imagined saying: “The plaintiff asks too 
much. Surely the fathers did not intend us to go so far. Literal application 
of the principle of liability adopted above would place too great a burden 
on the everyday conduct of people and, above all, would seriously affect 
business enterprise. We must qualify this principle of causation.” 

Presently it is observed that plaintiffs are losing cases in spite of a clear 
showing that the defendant’s conduct contributed to their damage in the 


* Associate Professor of Law, University of Chicago Law School. 
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sense that “but for’ this conduct, they would have suffered no harm. 
But the courts are not anxious to reveal their perplexity or to indicate 
why they are hedging on the original principle of liability. They proceed 
to devise a rule which they believe will produce more satisfactory results 
and justify it on considerations of convenience, establishing the impres- 
sion, however, that this qualifying rule is, in the nature of things, implicit 
in the original principle of liability itself. 

This hedging device is the pronouncement that the fathers did not mean 
all causal consequences of a defendant’s conduct to be actionable. They 
meant, rather, only those consequences which were fairly direct or im- 
mediate, since it is apparent that courts cannot pursue cause and effect 
indefinitely. They would never get anything done if they did! The courts, 
therefore, enunciate the qualification of the original principle that the law 
will look at only the “proximate” and not the “remote” consequences of 
the defendant’s conduct.’ This is sufficiently broad to allow great latitude 
for interpretation. The courts, indeed, soon discover that this qualifying 
principle is effective not only in deciding causation problems but also in 
concealing grave and delicate issues of policy as well. Before long, the 
courts are using this formula of proximate cause and consequence to 
explain decisions conventionally thought of as involving the duty issue. 
It is noteworthy, however, that the courts always retain the original prin- 
ciple of causation in its full vigor when it appears that the defendant in- 
tended the harm which ensued.” 

In such a society as we have supposed, a considerable space in the law 
books becomes devoted to the principles of proximate cause. The courts 
have handled hundreds of nice problems of policy in cases involving all 
sorts of ordinary and weird fact situations; but the material with which 
they have dealt is so heterogeneous and internally unrelated that they 
have not been able to devise any general propositions which are helpful 
in predicting results in future cases and at the same time retain some 
semblance of what has conventionally become to be thought of as law and 
legal principles. Indeed, so many odd decisions on matters of social policy 
of all sorts have been disposed of in the name of proximate cause, that the 
judges become unable even to state generally what the issue of proximate 
cause is, much less to state the rules of proximate cause as a guide to the 

* “Tn jure non remota causa sed proxima spectatur. It were infinite for the law to judge 
the causes of causes, and their impulsions one of another; therefore it contenteth it selfe with 


the immediate cause, and judgeth of acts by that, without looking to any further degree.’’ 
Bacon, Maxims I. 


But consideration of ‘‘proximate cause” except in negligence cases is beyond the scope of 
this discussion. 
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future. And the matter is not improved by the dozens of attempts by legal 
scholars, most of them like myself, writing from the side-lines, to state the 
issue clearly and to propound the answers succinctly. 

During this development, let us suppose, the courts became impressed 
with the idea that social movement and enterprise and the ownership of 
land would be less stifled and onerous if liability for harm caused thereby 
were made to depend not on mere causation but on the manner of such 
conduct and maintenance of ownership. The notion emerges that a person 
should not be held liable for the consequences of his conduct unless he is 
found to have been what the courts call negligent. Close on the heels of 
this development follows another hedging device to the effect that the 
defendant cannot be held accountable for harm he causes unless he was 
under a duty to refrain from the alleged negligence causing it. This gives 
the court a tremendous control of litigation, since it can always interpret 
any situation in terms of duty. In stereotyped and highly repetitive fact 
situations, such as traffic on highways, where the duty to take care is 
always conceded, everyone will become so habituated to the requirement 
of care that the duty to refrain from negligence will be taken for granted 
and the duty issue, as such, will disappear. Likewise, where recovery is 
always denied in certain fact situations, such as actions by trespassers 
hurt by the condition of land, everyone will accept the position without 
question that there is no duty to refrain from the negligence alleged. The 
emphasis then will be placed on the inquiry before the court whether or 
not particular fact situations fall within or without the accepted cate- 
gories of duty. Courts will find considerable latitude by interpretation to 
expand or contract either category in response to what it considers social 
need to be and, moreover, will be able to dispose of nice issues of policy in 
the name of duty just as they have been doing under the issue of proxi- 
mate cause.‘ 


3 E.g., Smith, Legal Cause in Actions of Tort, 25 Harv. L. Rev. 103, 223, 303 (1911-12), 
reprinted in Selected Essays on the Law of Torts, 649 e seg. (1924); Bohlen, The Probable 
or the Natural Consequence as the Test of Liability in Negligence, 47 Am. L. Reg. (40 N.S.) 
79, 48 (1901), reprinted in Studies in Torts 1 (1926); Bingham, Some Suggestions Concerning 
‘Legal Cause”? at Common Law, 9 Col. L. Rev. 16, 136 (1909); Edgerton, Legal Cause, 
72 U. of Pa. L. Rev. 211, 343 (1924); Beale, The Proximate Consequences of an Act, 33 
Harv. L. Rev. 633 (1920); Green, Rationale of Proximate Cause (1927); McLaughlin, Proxi- 
mate Cause, 39 Harv. L. Rev. 149 (1925); Carpenter, Workable Rules for Determining Proxi- 
mate Cause, 20 Calif. L. Rev. 229, 396, and 471 (1932). 


4 E.g., Cardozo, J., in McPherson v. Buick Co., 217 N.Y. 382, 110 N.E. toso (1916). 
See also Cardozo, J., in Ultramares Corp. v. Touche, 255 N.Y. 170, 174 N.E. 441 (1931). In 
this latter case the defendant accountant negligently prepared a balance sheet for S company 
which S used to obtain credit from plaintiff. The court achieved protection from liability for 














































PROXIMATE CAUSE 39 





Naturally, the courts adapt to the negligence concept of liability these 
techniques employed for the purpose of imposing or denying recovery. 
Henceforth a person can not be held liable unless he is negligent, unless he 
is under a duty to refrain from negligence or to exercise due care under the 
circumstances in litigation, and unless his negligence is the proximate 
cause of the plaintiff’s damage or, conversely, the damage is the proximate 
consequence of the negligence. 
II 

Negligence soon became a dominant concept in the law, the meaning 
and content of which everyone who had anything to do with law as- 
sumed he understood. When lawyers talked about negligence, they took 
it for granted that they were all talking about the same thing. But this 
was not so clear, since some of them regarded negligence as involving fault 
and a sort of moral shortcoming, whereas many of them defined it merely 
as careless conduct or lack of care under the circumstances or conduct 
which diverged from the standards of care observed by reasonable and 
prudent men. Some others have thought that negligence is rather a tacti- 
cal counter in a process of litigation and prefer to think of it in light of 
what happens in a law suit before a judge and jury. They consider it from 
the judges point of view as evidence upon which he permits the jury, un- 
der the negligence issue, to impose liability, and from the jury’s point of 
view merely as evidence justifying the liability. This attitude is prompted, 
no doubt, by the many instances of cases submitted to juries in which the 
evidence indicates that defendant had behaved no differently from most of 
his fellow-men but that someone had nevertheless been hurt. But even 
under this view of negligence the courts have some standard of reasonable 
conduct which is, presumably, the manner in which most people behave 
under similar circumstances. Occasionally the court itself draws the final 
inference of negligence vel non. When it does this, it is evaluating the 
defendant’s conduct to determine whether or not it justifies the imposi- 
tion of liability. When the court lets the case go to the jury, it permits the 





negligence by concluding that the duty of care in making verbal or written representations 
for another to use with third parties was confined to those situations where the careless mis- 
representation would be used to affect a definite or limited class of people. It said that only 
“fraudulent” misrepresentations would be actionable where the class to be affected was in- 
definite in number; but the court took a rather large view of what might be considered “fraud.” 
Compare the recent case of State Street Trust Co. v. Ernst, 278 N.Y. 104, 15 N.E. (2d) 416 
(1938), noted in 6 Univ. Chi. L. Rev. 127, in which the same court (two justices dissenting) con- 
sidered a serious error in judgment on the part of an accountant in a similar case to be “‘gross 
negligence” and thus tantamount to “fraud” within the meaning of that word in the Ultra- 
mares case. 
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jury to do the evaluating.’ Even this is not all, since the court may if it 
wishes to in appropriate cases submit the issue of “gross negligence” to 
the jury when consideration of that issue becomes a vital factor in estab- 
lishing the defendant’s liability.® 

It became the vogue to speak of the negligence issue as a “éaixed issue 
of law and fact” for the court and jury.’ But this is very confusing ter- 
minology. It implies, what is frequently asserted, that negligence is an 
issue of law and/or an issue of fact. The arguments to support the view 
that it is an issue of law are (1) that courts sometimes make the inference 
of negligence vel non and since courts pass on issues of law, therefore 
negligence is an issue of law, and (2) that when a negligence case is sub- 
mitted to the jury, it is up to the jury to decide whether liability shall be 
imposed or not, and imposition of liability is a matter of law. Arguments 
to support the view that it is an issue of fact are (1) that a defendant either 
is or is not negligent and whether he is or not is a matter of fact, and (2) 
that this issue is ordinarily submitted for final disposition to a jury, and 
the jury being a fact-finding body, what it passes on are issues of fact. 

Actually it does not make a bit of difference whether we call the neg- 
ligence issue one of law or of fact or neither. What happens to the neg- 
ligence issue before a court and jury is what matters. The court always 
scrutinizes the evidence to determine whether or not it is safe to permit 
a jury of laymen to hold a defendant liable for what he did or failed to do. 
As many people frequently describe this step, the court determines from 
the evidence whether or not a jury of laymen may reasonably draw the 
inference of negligence or no negligence from the evidence submitted. If 
the court believes that the evidence reasonably justifies the inference of 
liability—that there is some item of evidence on which liability may 
justifiably be hung by a group of laymen—it submits the case to the jury 
on the negligence issue. If it feels otherwise, it directs a verdict for the 
defendant. If the court is sitting without a jury it draws the final in- 
ference itself. But whoever draws it, it seems plain that this is an evaluat- 
ing process and in its nature is not much different from judging a beauty 


5 On the nature of negligence see Holmes, The Common Law, 108 e¢ seq. (1881), and the 
admirable essays of Seavey, Negligence, Subjective or Objective, 41 Harv. L. Rev. 1 (1927); 
Edgerton, Negligence, Inadvertence and Indifference: The Relation of Mental States to Neg- 
ligence, 39 Harv. L. Rev. 849 (1926). 

6 Cf., e.g., State Street Bank v. Ernst, 278 N.Y. 104, 15 N.E. (2d) 416 (1938), discussed in 
note 4 supra. 

7 As to this phrase, see Bohlen’s excellent treatment in Mixed Questions of Law and Fact, 
72 U. of Pa. L. Rev. 111 (1924), reprinted in Studies in Torts 601 (1926). 
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contest or a competition among musicians. The conclusion, whatever it 
be, is not a fact conclusion; it is a value judgment. 

A significant feature of the administration of negligence litigation is the 
traditional judicial distrust of juries. Courts exercise a very strong con- 
trol over the well-recognized vagaries of the jury in deciding whether or 
not cases should be submitted to it. They have to exercise this control, 
because if the jury were always permitted to pass on the negligence issue, 
there is no telling what factors might move it to bring in a verdict for the 
plaintiff, in spite of elaborate instructions to guide it. Courts know very 
well that juries are inclined to be sympathetic to plaintiffs and less so to 
defendants and that laymen do not judge cases from a broad, general view 
of policy but rather from the apparent exigencies of the particular case. 
When, however, a court believes that there is enough in the evidence to 
support the imposition of liability, it submits the case to the jury knowing 
full well that its verdict may be impelled not by a consideration of the 
factors which the judge exhorts it to depend on but by entirely extra- 
legal and prejudicial items. Under the accepted system, it is proper for 
the jury to use its own judgment as long as it has received correct in- 
structions and returns its verdict in the formally approved manner. A 
better control could be exercised by requiring special verdicts or findings 
from the jury on particular questions. Its response to questions on the 
negligence issue would still be speculative; but at least it would be diffi- 
cult for the jury to take the bit in its teeth and run awa, i: the plaintiff’s 
favor regardless of the evidence. 

III 

Assuming an appreciation of the so-called negligence issue, it becomes 
necessary to examine in some detail the other devices mentioned above 
which the courts have associated with liability for negligence and which 
they employ to control litigation before a court and jury. These devices 
we may label, for convenience, the issues of “duty’’ and of “proximate 
cause.” It was suggested that to some extent they may be used inter- 
changeably by the courts. The duty issue is admittedly a matter for the 
court alone to pass on. When it decides to submit a case to the jury, it has 
decided this issue in favor of the plaintiff. Thus, in an action by a fireman 
against a landowner for harm suffered from an alleged careless condition 
of defendant’s land while he was on it in pursuance of his calling, most 
courts would direct a verdict immediately for the defendant before the 
submission of evidence. They would say that admitting plaintiff’s con- 
tentions, he cannot recover because the landowner was under no “duty of 
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care’ toward a “licensee” entering his premises, to keep the land in 
careful condition. On this matter the court does not want the jury’s opin- 
ion. This is a matter of general policy or, if you will, of “law,” to be de- 
cided by the court alone. If a court decides to take a different view of this 
matter, it expands the field of duty and lets the fireman get to the jury 
on the issues of negligence and cause in fact.* Or take another well- 
known situation. The courts have decided that one who is hurt by a de- 
fect in a manufactured product may not get to the jury in a negligence 
action against the manufacturer unless he can show privity of contract, 
i.e., that he bought the article directly from the defendant rather than 
from some intermediate distributor. They say that no duty of care exists 
in the absence of this privity of contract. In one of the most famous deci- 
sions asserting this point of view, the court gilded the lily by pointing out 
that unless privity of contract were present, the negligence, if any, was 
not the “‘proximate cause”’ of the plaintiff’s harm.’ This observation was 
suggested by the statement that it is not foreseeable to a manufacturer 
that anyone not in privity of contract will be endangered. The inanity of 
this statement was stressed in the leading decision expanding the duty of 
the manufacturer.’® Yet the case remains as an example of the use of both 
devices by the court as a means of keeping the plaintiff from the jury. 

The most important part of this discussion, however, is what the courts 
have done with the other control device, the so-called issue of proximate 
cause. Perhaps a more accurate label is the issue of extension of liability 
for negligence. As might be expected with an issue into which so many 
considerations of policy as well as some intricate questions of cause in fact 
have been crowded, courts in various jurisdictions seem to differ very 
much from each other in their manner of talking about and deciding cases 
under this issue." For purposes of convenience only, I am going to label 
these apparently different views concerning the same issue. Eventually, 
I hope to show that the issue of proximate cause, at least as I regard the 
content of that term, is not at all the same issue for court and jury. Before 
discussing the transmission of the so-called jury issue of proximate cause 
to the jury, I am going to discuss the issue of proximate cause with which 
the court alone is concerned. 


® Meiers v. Koch Brewery, 229 N.Y. 10, 127 N.E. 491 (1920). 
9 Huset v. Case Threshing Machine Co., 120 Fed. 865 (C.C.A. 8th 1903). 
*° McPherson v. Buick Co., 217 N.Y. 382, 110 N.E. 1050 (1916). 


™ See the counsel of despair in the opinion of Wheeler, C. J., in Mahoney v. Beatman, 110 
Conn. 184, 147 Atl. 762 (1929). But Heard, J., in Illinois Central Ry. v. Oswald, 338 Ill. 270, 
170 N.E. 247 (1930) does not seem to think there is much doubt or confusion. 
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An appellate court in any jurisdiction has to decide how far-reaching it 
is going to make imposition of liability for negligence. Presumably it will 
subscribe to the common law on this subject, which is that a defendant is 
liable for the proximate consequences of his negligence. The court then 
has to decide what it is going to read into the words “proximate conse- 
quences.”’ There is reason to believe, for instance, that the English courts 
have finally adopted the view that a defendant should be held liable for all 
harm actually caused by his negligence.” Their approach is alleged to be 
as follows: The evidence of the defendant’s conduct is scrutinized by the 
court to see whether the inference of negligence of some or any sort might 
be drawn, and in making this determination the court considers whether 
or not harm of any sort might reasonably have been foreseeable; but if 
there is a justifiable basis in the evidence for the inference of negligence 
and of causal connection in fact, the case will go to the jury even if the 
ultimate harm complained of or the hazard from which it arose was en- 
tirely unforeseeable. This I shall call the English view. It is supposed to 
have been established in the cases of Smith v. R. R.,%3 In re Polemis'* and 
Hambrook v. Stokes.’ Thus in the Polemis case, the defendant’s servant 
dropped a heavy plank in the hold of plaintiff’s ship. The plank caused a 
spark in landing, which ignited benzine vapor and several tins of benzine 
in the hold, the entire ship being destroyed by fire. Arbitrators to whom 
the case was submitted for a report found that dropping the plank was 
negligent in that some harm to the ship, workmen and cargo was fore- 
seeable but that the spark and fire were not foreseeable consequences. 
The court nevertheless imposed liability.’ 

At the other extreme is what I shall call for lack of a better name the 
Pennsylvania view,’ albeit that court has probably retreated consider- 
ably from it in late years.* This view is supposed to be that even if the 


% There is some question whether or not the English courts will require that there must 
have been negligence of some sort toward some interest of the plaintiff. A hint of this appears 
in the opinion of Atkin, L. J., in Hambrook v. Stokes, [1925] 1 K. B. 141. See my discussion, 
P. 54 infra. 

LL. R. 5 C. P. 98 (1870); L. R. 6 C. P. 14 (1870). 

%4[1921] 3 K. B. 560. $[1925] 1 K. B. 141. 

*©It should be noted that this suit arose out of an arbitration concerning defendant’s 
liability under a charter-party which provided that the defendant would not be responsible for 
damage to the ship by fire. 

17 The “‘natural and probable consequence”’ rule, as it is sometimes called. 

*8 Compare Hoag v. Lake Shore R. R., 85 Pa. 293 (1877) with Pittsburgh F. & I. Co. v. 
Dravo Contracting Co., 272 Pa. 118, 116 Atl. 147 (1922) and with Wood v. Pennsylvania R. R. 
177 Pa. 306, 35 Atl. 699 (1896), Mellon v. Lehigh Valley R. R., 282 Pa. 39, 127 Atl. 444 (1925). 
See also New York Eskimo Pie Corp. v. Rataj, 73 F. (2d) 184 (C.C.A. 3d 1934). 
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defendant was negligent in some respects and even if that negligence was 
in fact causally contributive to the harm complained of, the court will 
nevertheless direct a verdict for the defendant if in its opinion the even- 
tuality complained of was not a foreseeable incident of the defendant’s 
negligent conduct, i.e., was a rather weird and improbable occurrence. 
Leading repositories of this view are Hoag v. Lake Shore R. R.*° and Wood 
v. Pennsylvania R. R.*° In the former case an engineer carelessly ran a 
train of tank cars loaded with oil into a landslide, derailing the train. 
Upset oil ignited from the coals of the engine and, flowing into an adjacent 
brook, was carried down stream several hundred yards where it ignited 
overhanging grass in plaintiff’s field from which, in turn, the fire spread 
to and destroyed a building. In the second case an engineer of a through 
train approached a crossing at sixty miles per hour without giving any 
warning signals and struck a woman, the force hurling her body through 
the air so that it hit the plaintiff while he stood on a nearby station plat- 
form. The Pennsylvania court held that each of these cases should have 
been decided for the defendant on a directed verdict. 

An intermediate view, which I shall somewhat guardedly call the Car- 
dozo view for lack of a better name, requires that for liability in negligence 
the general hazard or danger which brings about the harm complained of 
must have been reasonably foreseeable, although the way in which it 
manifested itself in the occurrence of harm to the plaintiff might have 
been quite weird and improbable. A leading example of this view is the 
famous Palsgraf case.* In that case the evidence indicated that defend- 
ant’s guard and conductor so carelessly pushed a prospective passenger 
onto a moving train as to endanger the passenger’s interest in his own 
welfare and in a package he carried. At any rate, the package was dis- 
lodged from his arm and fell on the tracks. Since it happened to contain 
fireworks, it blew up and the concussion broke a cracked scales at the 
other end of the platform so that part of it fell on Mrs. Palsgraf, the 
plaintiff, who was standing beside it.“ She was far removed from the 
scene of foreseeable danger, by thirty or forty feet, and since there was 
obviously no reason why defendant’s servants should have expected the 


985 Pa. 293 (1877). ° 177 Pa. 306, 35 Atl. 699 (1896). 
# Palsgraf v. The Long Island R.R., 248 N.Y. 339, 162 N.E. 99 (1928). 


22 One cannot help wondering what would have happened had Mrs. Palsgraf stressed the 
weakened condition of the scales as the negligence upon which she based her action. Perhaps 
she might have shown that it was a constant danger to waiting passengers like herself, in view 
of the many loud noises and vibrations normal in railroading that might have furnished a 
sufficient shock to make the scales fall without the added effect of the explosion which actually 
occurred. 
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package to contain explosives, they could not foresee that a hazard might 
be created that would take effect at such a distance away. The trial court 
sent the case to the jury and the Appellate Division affirmed a judgment 
for the plaintiff.*? But the Court of Appeals in a four to three decision 
reversed the judgment and said that a verdict should have been directed 
for the defendant railroad. 

Although the facts in this case and the social situation behind them are 
quite different, it involves much the same general sort of problem as the 
carrier cases in which a railroad negligently fails to forward goods on time 
and they are destroyed by some entirely unforeseeable holocaust such as a 
flood or fire. The foreseeable damage which renders the conduct negligent 
is the probability of commercial loss or other inconvenience to the shipper 
or consignee from the delay. The damage is a result not of this fore- 
seeable hazard of commercial inconvenience but of the unforeseeable 
hazard. And yet, but for the negligent delay, the harm would never have 
occurred because the goods would not have been there to be destroyed. 
Some courts have imposed liability here; others have denied it. Decisions 
both ways are rationalized under the concept of proximate cause.”4 

It seems clear that Cardozo writing the majority opinion in the Palsgraf 
case took his cue from decisions of this general sort denying liability. If 
the defendant’s servants had known, or from the evidence had had 
reason to know, what was in the package, negligence with respect to the 
hazard achieving the damage complained of would probably have been 
sufficiently apparent to permit submission of the case to the jury. Car- 
dozo did not say this; he talked of negligence as a concept of relationship 
and said that the case could not go to the jury since the evidence in no 
way indicated that the defendant’s servants had been negligent toward 
the plaintiff. He said that if the defendant’s servants had known about 
the explosive in the package, then their conduct with reference to it would 
have related their negligence to all people within the probable area of the 
foreseeable explosion including the plaintiff. He added that the issue of 
proximate causation was foreign to the case, and many readers have there- 
fore supposed that the issue in the case was different from that commonly 
travelling under that name. These readers say that Cardozo was simply 
declaring that negligence is a term of relationship—that you “can’t have 
negligence in the air, so to speak” —and a defendant cannot be held liable 
unless it appears that he was negligent toward or in relation to the 


23 222 App. Div. 166, 225 N.Y. Supp. 412 (1927). 


*4 Compare Bibb Broom Corn Co. v. Atcheson, T. & S. Ry., 94 Minn. 269, 102 N.W. 709 
(1905) and Seaboard Airline Ry. v. Mullen, 70 Fla. 450, 70 So. 467 (1915). 
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plaintiff. This, of course, is just a quarrel over words. Naturally it may 
be assumed as axiomatic that negligence is a term of relationship. There 
was ample evidence in the Palsgraf case to show that the defendant’s 
servants were negligent, i.e., to warrant a jury’s inference to that effect.*s 
But this negligence was toward the interests of the prospective passenger 
who ran for the train and not toward people as far away as the plaintiff. 
Therefore, if we conclude that Cardozo’s view is that negligence is not 
actionable in spite of causation in fact (1) unless the hazard resulting in 
the harm complained of is reasonably foreseeable, or (2) unless it (the 
negligence) is relative to the plaintiff, we are concluding substantially the 
same thing under different sets of words.” 

Andrews, writing the dissent in the Palsgraf case, thought it was 
properly submitted to the jury, since he felt that there was evidence of 
some negligence toward someone, 7.e., the prospective passenger, which 
apparently in fact causally contributed to the harm. His view of the ex- 
tension of liability for negligence is approximately the same as the English 
view, except that he thinks the line should be drawn somewhere in some 
cases. He does not tell us where it is to be drawn. Concerning this de- 
termination he makes the following remark: “What we do mean by the 
word proximate is, that because of convenience, of public policy, of a 
rough sense of justice, the law arbitrarily declines to trace a series of 
events beyond a certain point. This is not logic. It is practical politics.” 
But it is a drastic qualification of the English rule, nevertheless. This 
we shall call the Andrew’s view. 

Now before I discuss these views outlined above, I wish to add another 
view of proximate cause which I shall call the “Intervening Agency” 
view. This arises out of the type of case where the defendant’s negligence 
paves the way for a human or other agency either criminally, negligently, 
or pursuant to the laws of nature, to introduce the effective means of 
causing the harm. For an instance,’ the defendant is making repairs in 

2s The case was submitted to the jury which found negligence, and Cardozo apparently did 
not deny that there may have been negligence toward the prospective passenger. 


6 It has been argued that if negligence were relative to the plaintiff’s interests, the harm is 
actionable under Cardozo’s opinion even if caused by a hazard not foreseeable. Thus, it is 
claimed, Cardozo would also have decided the Polemis case for the plaintiff, even assuming 
that the arbitrators’ findings of fact were binding. I do not believe this is so at all, and I think 
Cardozo very carefully refrained from committing himself on this apparently logical implica- 
tion of deciding that a plaintiff can recover only for damages caused by negligence toward him- 
self. He declared that a defendant is not liable to a plaintiff toward whom he was not negligent, 
not that a defendant is liable to everyone toward whom he is negligent. There is a difference; 
and I think this difference can be found in my analysis of Cardozo’s view. 

27 Andrews v. Kinsel, 114 Ga. 390, 40 S.E. 300 (1901). Cf. Brower v. N.Y.C & H. Ry., 91 
N.J..L 190, 103 Atl. 166 (1918). 
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the plaintiff’s house in the plaintiff’s absence and leaves the front door 
open when he goes home from work. After dark someone enters and rifles 
the plaintiff’s house. Although what might have been expected from the 
obvious danger of leaving the door open is exactly what happened, many 
courts conclude that the defendant should not be held answerable for an 
intervening, independent human act which, they say, was the proximate 
cause of the damage, the defendant’s negligence being a remote cause. 
As can be seen, this technique is more a rule of thumb than a view. 


IV 

These different approaches to the extension of liability for negligence 
represent different views of policy concerning the desirable legal incidence 
of negligence. The only one of these views that seems to be clear-cut and 
fairly understandable is the alleged English view. Courts enunciating this 
view feel that if a person is negligent and if his negligence causes the harm 
complained of in the sense that it wouldn’t have happened but for the 
negligence, then as between the innocent sufferer of damage and the 
negligent defendant, the latter ought to bear the loss by way of com- 
pensation.”* If this is the English view, I believe it is understandable and 
fairly easy to apply. The only difficult feature of it is common to all views 
and to all negligence cases—the determination by the court that there is 
evidence from which a jury might safely be permitted to draw the in- 
ferences of negligence and cause in fact. The policy feature disregarding 
the unforeseeability of the hazard actually resulting from the negligence 
and giving rise to the harm in suit is certainly defensible in every way. 
If any of us is accustomed to a different and less comprehensive view of 
extension of liability, he may prefer that view to the English rule, but 
he cannot say it is any better. This judgment lies in the realm of values, 
and what you choose depends upon what you want. The English judges 
apparently want a broad rule of liability for what they conceive to be 
negligence.”? 

Cardozo on the other hand seems to disagree fundamentally with the 
policy behind the English view. He remarks that it is liability for neg- 
ligence which is in issue and this implies an opportunity to have been 
careful in avoiding what is complained of. He regards “what is com- 
plained of” as the hazard giving rise to the harm as well as the harm 

8 Compare the statement in Smith v. Lampe, 64 F. (2d) 201, 203 (C.C.A. 6th 1933), as fol- 
lows: “There is a respectable and growing body of authority for the rule that reasonable an- 


ticipation of injury is important only in determining negligence, while the natural course of 
events is the test of required causation.” 


9 See Atkin, L. J., in the Hambrook case: “The full effect of the decision in Jn re Polemis 
.... has not yet, I think, been fully realized, even though that case laid down no new law.” 
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itself. And if the evidence indicates clearly that the defendant could not 
have foreseen the hazard which actually brought about the harm in suit, 
then he was not negligent in not avoiding this hazard. Cardozo makes it 
clear that he does not mind holding a defendant liable for the highly un- 
likely and weird consequences of his conduct as long as the general type of 
hazard or danger bringing about those consequences was reasonably fore- 
seeable. 

This view would prevent liability for negligence in several cases where 
it would be allowed under the English view. But who can say that this 
is the true or correct view or that it is better than the English approach? 
As a matter of fact, from the point of view of administrative facility it 
is less desirable than the English view, since it is so much less easy of 
application. In the first place, Cardozo did not state his view very clearly, 
inasmuch as he said enough to make many people believe that he would 
let a case go to the jury as long as there was evidence of some kind of 
negligence toward the plaintiff, although the evidence also indicated that 
the plaintiff was not hurt by the foreseeable hazard but by a hazard or 
danger which was not reasonably foreseeable. I must admit that this is 
one interpretation of his opinion; but I am satisfied from the rest of what 
he said that this is a misinterpretation of his entire statement. If I am 
mistaken in this, Cardozo’s view is, of course, much broader than I have 
indicated above and would permit recovery in almost as many cases as 
would the English view. The very fact that his opinion is open to this 
plural interpretation, however, shows that it is not completely satis- 
factory. But I can rest my version of his view on several other cases in 
which liability is clearly denied because the evidence did not warrant the 
inference of reasonable foreseeability of the hazard which caused the 
plaintiff’s damage. I might add at this point that I have always thought 
that Cardozo’s view does not always depend on foreseeability of the 
hazard causing the harm if the evidence indicates that the plaintiff was 
within range of the effect of the foreseeable hazard which made the de- 
fendant’s conduct negligent, as long as there is a substantial similarity 
between the normal effect of the foreseeable hazard and a normal effect of 
the unforeseeable hazard which actually causes the harm. But I have no 
authority for this except the kindly approval of Mr. Cardozo himself in a 
personal conversation. 

Even supposing my interpretation of Cardozo’s view is correct, it is still 
difficult to tell where we stand. In the first place, whenever the evidence 
indicates that the hazard which caused the harm might have been reason- 
ably foreseeable, the court has to submit this issue to a jury for resolution. 
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And if, as is usually done, the jury is asked for a general verdict, the court 
never knows whether or not the jury answered this specific query to the 
effect that this hazard was reasonably foreseeable before it went on to the 
rest of the issues. As long as the case gets to the jury, in spite of the 
nature of the instructions required, practically the effect is much the same 
whether it gets before that august body under one view or another. But 
this is not all. Under Cardozo’s view how are we ever to know in a close 
case whether the evidence warrants the inference that the hazard which 
actually caused the harm was reasonably foreseeable? After all, that is a 
matter of opinion with respect to which judges might differ; and in making 
such judgments they could not help being influenced by factors which 
might dictate a particular result which they would find agreeable. Is it, 
for instance, reasonably foreseeable that if surety bonds executed in blank 
are left around where they might very likely be stolen, they will be 
palmed off on creditors as authentic surety bonds by the thieves who pass 
themselves off as agents of the defendant company?*° Is it reasonably 
foreseeable that an owner of cattle will die as a result of a broken heart 
because his cattle die from eating a negligently defective provender sup- 
plied by the defendant?* And is it reasonably foreseeable that a mother, 
who from a point of safety sees her child negligently run down by an 
automobile, will die of shock? After all, a federal circuit court of appeals 
through a judge of no mean merit seriously declared that it could not 
reasonably be foreseen that anyone not in privity with a manufacturer of 
a chattel (not buying directly from the manufacturer) would be hurt by a 
careless defect in the chattel, whereas it could be if privity of contract 
were present.’ On these issues and hundreds of others like them courts 
have to decide under Cardozo’s view whether or not a jury may be per- 
mitted to say that the hazard causing the damage was a reasonably fore- 
seeable consequence of the admitted negligence of the defendant. Their 
decisions on these matters are quite unpredictable. 

Much the same sort of thing can be said of the so-called Pennsylvania 
view or the “natural and probable consequences” rule as it is sometimes 
called. How can anyone predict what a court will hold to be a foreseeable 
consequence or eventuality of admitted negligence of some sort? The 
Pennsylvania court in the Hoag case discussed above felt that the burning 
of plaintiff’s barn a quarter of a mile downstream could not be regarded 


3° Benenson v. National Surety Co., 260 N.Y. 299, 183 N.E. 505 (1932). 
3* Rasmussen v. Benson, 133 Neb. 449, 275 N.W. 674 (1937). 

32 Hambrook v. Stokes, [1925] 1 K. B. 141. 

33 Huset v. Case Threshing Machine Co., 120 Fed. 865 (C.C.A. 8th 1903). 
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as a foreseeable consequence of a train of oil cars being derailed by a 
landslide across the tracks. But the New Jersey court felt otherwise in an 
almost identical case.*4 For after all, the hazard of uncontrolled fire in the 
country side seemed not improbable. The Pennsylvania court in the Wood 
case discussed above felt that it was not a probable consequence of hitting 
a person very hard at a crossing so that the body was thrown into the air, 
that the body would strike someone nearby and hurt him. But the Ala- 
bama court felt, at least, that it was a direct effect in a very similar case.* 
And in a recent case arising out of Pennsylvania in the federal court, the 
judge felt that a jury could be permitted to infer that a probable result 
of leaving dry ice (which expands 500 times in volume) in the street 
might be a youngster’s corking up some in a bottle which in turn would 
explode, causing injury to another.* 

The emphatically important role which foreseeability plays in these 
views must be obvious to everyone. This is so, whether the inquiry be 
with reference to foreseeability of the hazard, general or particular, which 
causes the damage in suit, whether it be with reference to the conse- 
quences of the negligence, the eventuality, or whether it be with reference 
merely to the happening of some harm in order to establish negligence, 
regardless of the hazard or consequences actually ensuing. How can any- 
one possibly predict what a court may believe from the evidence to be a 
sufficiently probable or likely hazard or consequence to warrant submis- 
sion of the case to or keeping it from the jury? It all depends upon what 
factors in the evidence a court is willing to isolate and emphasize for the 
purpose of making this decision, which process in turn depends pretty 
much on what outcome the court wishes to achieve or thinks to be politic. 
This factor in the judgment process, in turn, is not usually a matter of 
conscious choice but may be a function of the judges’ accumulated experi- 
ences in and observations of the world he lives in. 

To illustrate what I am driving at, we may all agree that the death of a 
housewife is hardly the reasonably probable consequence of delivering at 
her backdoor a bottle of milk with a slightly jagged edge at the opening. 
But if we stop to consider that a cut on the hand while removing the top 
from such a bottle is quite foreseeable, the probability is greatly increased. 
For cuts lead to infection and then to blood-poisoning, which in turn is 

34 Kuhn v. Jewett, 32 N.J. Eq. 647 (1880). 


3s Alabama G. S. R. Co. v. Chapman, 80 Ala. 615, 2 So. 738 (1887). And see Columbus 
R. Co. v. Newsome, 142 Ga. 674, 83 S.E. 506 (1915). But it does not appear in these cases that 
the courts thought the consequences were foreseeable. In fact, the Alabama court says that 
recovery will be allowed in spite of lack of foreseeability. 


36 New York Eskimo Pie Corp. v. Rataj, 73 F. (2d) 184 (C.C.A. 3d 1934). 
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quite likely to result in dangerous illness or even death.*’ Hurting a by- 
stander as a result of striking someone at a railway crossing may be an 
improbable consequence at first glance; but if we consider that a person 
(or anything else) struck by a fast train is likely to be catapulted into the 
air in almost any direction we immediately reflect that what goes up 
generally comes down, and that in coming down it might easily hit some- 
one who might foreseeably be standing near by. The death of an occupant 
of a car which defendant carelessly but casually and with slight damage 
bumps with his automobile is, to say the least, a strange consequence. 
And even when it is explained that the death was brought about by shock 
and fright, the result does not seem much more expectable. When what 
happened is further refined, however, and it appears that the deceased 
got out of her car to talk with the defendant about the collision and while 
doing so, fainted and struck her head on the curb, we are not so sure about 
the improbability of what happened. At least, we have to confess that 
the hazard of shock and even its possible as well as its normal conse- 
quences might reasonably have been foreseeable. But to reach the result 
of the New York court, which permitted recovery of death damages, the 
factors leading to recovery have to be carefully and sympathetically 
isolated, indeed.** It is true, on the other hand, that the destruction of 
goods by an entirely unforeseeable flood is definitely an unforeseeable 
consequence of a negligent delay in forwarding a shipment of goods; and 
it is hard to impose liability here except by employing a blanket rule like 
the English or Andrew’s view. But this is something else again.*? 

It cannot be too frequently repeated that we must not ask too much of 
the concept of foreseeability, even after we have discounted it in light of 
the remarks just made. For we must always remember that more than 
the judge’s actual experience and his knowledge of the world contribute 
to his choice of the factors on which a chain of reasonable probability or 
foreseeability may be based. What he thinks ought to be, what he wants 
to see happen—in other words, his values and his notions of sound and 
desirable social policy—are bound to play a large part in influencing his 
choice or repudiation of the factors upon which a claim of probability or 
foreseeability leading to liability may be created. And if a judge’s func- 
tion is to do justice, this, after all, is no more than we should expect. 

To continue with criticisms of the judicial techniques of keeping neg- 

37 Koehler v. Waukesha Milk Co., 190 Wis. 52, 208 N.W. gor (1926). 

38 Comstock v. Wilson, 257 N.Y. 231, 177 N.E. 431 (1931). 


39 If a natural destructive force such as a flood or frost is reasonably foreseeable, it becomes 
one of the circumstances with respect to which the defendant’s conduct should be judged. 
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ligence cases from the jury, it is apparent that directed verdicts depending 
on intervening agencies, human or otherwise, are not very satisfactory. 
For the “intervening agency” might have been the very hazard the likeli- 
hood of which made the defendant’s original conduct negligent. Let me 
refer again to the case where the defendant who has been making repairs 
in the plaintiff’s warehouse leaves the door open when he goes home from 
work and during the night a thief enters and rifles the place. People lock 
their doors to prevent such things from happening. On the other hand, 
the intervening agency might be a natural phenomenon such as a flood or 
high wind or even a normally running brook. If this natural agency is 
quite unforeseeable, we might expect non-liability to follow. But where 
it is normally a part of any natural environment it becomes merely one 
of the circumstances with respect to which the defendants acted. But all 
sorts of judicial reactions to these “intervening agencies” have occurred 
in litigation and there is no way of predicting when a court is going to call 
a brook, a wind or a frost an effective insulating “intervening agency” or 
a “cooperating agency”’ which is one of the expectable factors in a normal 
environment. One is led to suspect that in making such judgments, courts 
are frequently guided by subconscious desires to achieve certain ends on 
the basis of considerations not involving the factor of intervening agencies. 
\\ The remaining important judicial technique of deciding the issue under 
discussion is that employed by Andrews in his dissent from the majority 
decision in the Palsgraf case. His view is essentially the English view 
with the very important qualification that a line has to be drawn some- 
where. But the only guide he offers to help us in drawing this line is a 
resort to “practical politics and a rough sense of justice.” In other words, 
it depends quite frankly upon how the judge in question feels about the 
wisdom of permitting the imposition of liability by a jury in any par- 
ticular case. Where the court feels that imposition of liability is permis- 
sible, then, as a “‘matter of law” the defendant’s negligence may be called 
the “proximate cause”’ of the plaintiff’s damage; otherwise it is the “re- 
mote cause.’’ Critics will have to admit that this view is engagingly hon- 
est. Andrews makes no attempt to conceal the nebulous nature of the 
judgment function at this point of negligence litigation. But he makes it 
equally obvious that as far as predictability is concerned, there is no 
possible helpful rule of thumb to guide one in making the judgment. 
Administratively this view is not very desirable, for the judge is always 
“on the spot.”” But one can hardly condemn this view because it compels 
judges to isolate the nice point of a case and to pass on it frankly as a 
matter of policy and expedience. One can simply feel sorry for the lawyer 
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and student who are attempting to compile some general knowledge of 
law which they can use in the future as a basis of predicting the probable 
outcome of other cases. 
V 

Now this is by no means the whole story on the issue of proximate 
cause, but it is a good place to make a few general remarks concerning 
what courts do in deciding whether or not negligence cases should be 
submitted to the jury for final disposition. Each view is loaded with con- 
siderations of policy. Each view has administrative advantages or defects 
from the point of view of ease in handling and certainty of prognostica- 
tion. Each view has very little to do with actual cause in fact. And each 
view is expressed in such exasperatingly general terms that we can never 
be sure what it means or how it can be generally applied, its use being 
certain only in the particular case in which it occurs. My continual use 
of the word “view” in connection with these various alleged views un- 
fortunately implies that each of them is a fairly definite view, with a 
content that can be stated, understood and talked about with some de- 
gree of assurance that each communicant knows what is going on in the 
mind of the other. Now I obviously do not know what the English view is; 
I have gathered what I have stated as the English view from three cases 
and from the observations of trained men who have held this view 
and have agreed upon this statement. If most of the profession is more or 
less agreed upon what a particular view is, I will accept it for purposes of 
discussion. At the same time, I reserve the right to revise my opinion 
concerning what this view actually is. I suspect, for instance, that what 
I have called the Cardozo and the Pennsylvania views are really the same 
view, except that the former emphasizes those factors in a case which 
might indicate that the result of defendant’s negligence was probable or 
foreseeable, whereas the latter ignores these clues and looks only at the 
damage in light of normal expectancies. That is to say, under the Car- 
dozo formula the step by step method might lead up to foreseeability of 
what happened, whereas the eventuality itself might, without considera- 
tion of the intermediate steps, seem quite improbable. But if the same 
view is applied in two such dissimilar ways to a given case so that the 
outcome of the case under one approach is submission to the jury and 
under the other is a directed verdict for defendant, I think there is pretty 
good reason to conclude that there are two views and not just one. 

I can also imagine the statement that the English and Cardozo views 
are much the same.‘® For there is some indication in all three of the 

4° See Green, Judge and Jury c. 8 (1930). 
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English cases, on which this purported view is based, to show that neg- 
ligence is not actionable unless it appears that it was negligence toward— 
related to—the plaintiff. Of the Smith case it could be and has been said 
that foreseeability of fire in the country side related the negligence to all 
property owners, including the plaintiff, whom uncontrolled fire might 
endanger. In the Polemis case it is clear that the admitted negligence of 
dropping the plank was toward and related to some interest of the plain- 
tiff. And in the Hambrook case, Lord Atkin, in stating the general rule of 
extension of liability, remarks in part: “Once a breach of duty éo the 
plaintiff (italics mine) is established one has no longer to consider whether 
the consequences could reasonably be anticipated by the wrongdoer.” 
If the argument referred to above—that Cardozo would permit imposi- 
tion of liability wherever it appears that defendant was negligent with 
respect to or toward the plaintiff—is put alongside this version of the 
English view, certainly anyone choosing to conclude that the two views 
are much the same could not be too severely criticized. My only answer 
(and I fear it would be thrown back at me) would be that one adopting 
this interpretation had read too much into the English cases and Mr. 
Cardozo’s opinion in the Palsgraf case. 

At any rate, a discerning student should by this time have some notion 
concerning what we are up against. These various views suggest embodi- 
ments of general policies in dealing with negligence litigation. If we deal 
only with the average types of cases that come up, by and large it doesn’t 
make much difference which view is employed to rationalize decisions, 
since, with a few exceptions, the results will be fairly homogeneous any- 
way. It is with respect to the odd or unusual cases that inconsistency in 
result most frequently occurs. Perhaps we are not warranted in worrying 
too much over the outcome of such cases. Perhaps the courts and legal 
scholars are at fault in attempting to state the rules of extension of liability 
so broadly as to include these unusual cases. On the other hand, it might 
be vigorously and perhaps successfully maintained that these views we 
have been talking about have been addressed exclusively to the odd and 
unusual cases and that for the general run of negligence cases we do not 
need any view or rule governing extension of liability for negligence since 
the issue never assumes a position of any importance in them. 

One feature of these rules or views which has been mentioned before is 
their abstract nature and their assumption of general application. A stu- 
dent reading them would suppose that a court decides all types of cases 
on the basis of the same abstract approach, whether it involves auto- 
mobiling, the sale of drugs, railroads, explosives, natural forces, and so on. 
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And in a way, he would be correct in this supposition. For all one can tell 
in reading what judges write in their opinions and what most legal 
scholars say in their articles and books, these rules are thought by the 
courts to apply generally regardless of the factual and social nature of the 
cases before them. But it is pretty hard to believe that this is actually so. 
The factual context of this issue and notions of strict or moderate liability 
depending upon whether or not something of unusual danger has occurred 
or the case involves an enterprise which is thought best able to bear loss* 
or which is not as economically or socially desirable as some others, 
probably play a greater part in extension of liability for negligence than 
most of us realize. This does not mean that courts are conscious of this 
sort of influence in the application of general principles to particular cases, 
if such an influence is indeed operative. It is simply an attempt to draw 
attention to a matter which has occasionally been remarked on by others. 
Consideration of this possibility is salutary enough, since if it is not true 
there are some pretty good arguments why it should be and why judicial 
consideration of extension of liability should be addressed to the facts of 
life and society in specific type situations rather than to the general appli- 
cation of a general abstract proposition to all kinds of social situations. 


VI 

Some mention appeared above concerning a judicial technique of avoid- 
ing the so-called issue of proximate cause where literal application of the 
formula approved by the court in question would probably result in 
liability. Take, for instance, the case where defendant so manages his 
automobile that a child is negligently injured or killed and its mother 
who hears about it or sees it happen from a position of safety suffers shock 
as a consequence from which she dies or has a miscarriage or serious 
breakdown. The hazard of injury or death to the child on the street or 
sidewalk is a foreseeable consequence of careless driving. So also, it has 
been held, is shock and possible death to the mother who sees or hears 
about the calamity ; at least she or her administrator has been permitted to 
recover in such a case.” The Nebraska Supreme Court is willing to extend 
this notion to the cattle owner who died of anguish over their negligently 
caused deaths.‘? The rescue cases are not much different from this, the 
emotion aroused in that type of case by the defendant’s negligence being 
not shock and anguish but the altruism which impels another into the 

* See Feezer, Capacity To Bear Loss as a Factor in the Decision of Certain Types of Tort 
Cases, 78 U. of Pa. L. Rev. 805 (1930). 

# Hambrook v. Stokes, [1925] 1 K. B. 141. 

43 Rasmussen v. Benson, 133 Neb. 449, 275 N.W. 674 (1937). 
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field of danger.** Courts could dispose of these cases either way, for de- 
fendant or plaintiff, by application of one of these formulae of proximate 
cause or extension of liability for negligence. But they might also dodge 
these formulae and dispose of them under the duty issue. The Wisconsin 
court, in a suit for death of a mother who, from a window, saw her child 
killed in the street by the defendant’s automobile, refused to follow the 
Hambrook case and held that defendant have a directed verdict.** Wick- 
hem in his opinion stated that the English court reached its result under 
the proximate cause formula, but that the Wisconsin court preferred to 
decide the case in terms of duty. He then declared that in Wisconsin the 
duty of a motorist to exercise care is confined to those who are in the street 
or beside it and who are normally endangered by automobiling, leaving 
the more definite scope of this duty to future decisions as cases arise. 
Another beautiful example of a case in which the court admitted that it 
was not only possible but also customary to impose or reject liability 
under either the “proximate cause” or “duty” issue or both is Comstock ». 
Wilson.” In that case defendant had carelessly bumped deceased’s car, 
causing slight damage. The deceased alighted to talk with the defendant 
and while doing so fainted as a consequence of the shock, striking her 
head on a curbstone. The court permitted recovery, dealing with both 
issues favorably to the plaintiff, although it is apparent that a contrary 
decision might easily have been rationalized under a narrower conception 
of either duty or proximate cause. It is interesting to wonder what the 
Wisconsin court would have done in this case and in Jn re Guardian 
Casualty Co.*7 In that case two cars negligently driven collided so that 
one went across the sidewalk striking a stone arch over a driveway. When 
this car was removed by a wrecker about half an hour later, a stone from 
the archway which had been loosened by the collision fell and killed the 
owner of the building who had come to see what was going on. The issue 
before the court was the responsibility of two insurance companies under 
policies issued to the negligent drivers, protecting them from liability for 
injuries to others caused by their careless driving of automobiles. 

The idea that most cases in which the issue of proximate cause pre- 
dominates might just as easily be decided under the duty issue is by no 
means new. If the terms and approaches of “duty” and “proximate cause” 
are regarded as merely conventional ways of talking about legal liability, 


44 Wagner v. International Ry., 232 N.Y. 176, 133 N.E. 437 (1921). 
4s Waube v. Warrington, 216 Wis. 603, 258 N.W. 497 (1935). 

# 257 N.Y. 231, 177 N.E. 431 (1931). 

47 253 App. Div. 360, 2 N.Y. S. (2d) 232 (1938). 
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it follows that either manner of speech can be employed with respect to 
the issue of extension of liability for negligence in almost any case. In fact, 
it is frequently asserted that if the disposition of negligence litigation is 
ever to become understandable and be put on a common basis in all juris- 
dictions, courts will have to adopt a new approach more or less along the 
duty issue line for solution of the problem of extension of liability for 
negligence. 

Suppose, therefore, that courts begin with the proposition that the law 
of negligence is a series of rules of protection, the sanction behind which is 
the imposition of civil damages. Then, instead of saying that if a de- 
fendant is negligent and his negligence contributes to plaintiffi’s damage, 
liability will follow, suppose the court determines the scope of protection 
guaranteed by the observance of care in particular fact situations and 
inquires whether or not the evidence indicates that these rules of protec- 
tion were violated.4* We would then have hundreds of decisions in which 
courts asserted that the conduct involved was required under the cir- 
cumstances to be undertaken with “due care” (according to normally 
recognized methods of pursuing this conduct as most people pursue it) in 
order to avoid the normally foreseeable dangers attendant upon a failure 
to exercise care. Courts would ask: “Why do we call this conduct neg- 
ligent and why do we require the exercise of care? What is the purpose of 
this rule of protection? Against what risks (dangers, hazards) do we main- 
tain this guarantee?”’ Something akin to the so-called “legislative purpose 
doctrine” which is employed in basing liability on breach of a criminal 
safety statute would be invoked.*® The net result of this would be the 
isolation and uncovering in each negligence case of the social problem in- 
volved and the exercise of the court’s notions of policy with respect to 
this problem. 

But I think that we would be deceiving ourselves if we really believed 
that under this approach we had anything different from what we already 
have under what I have been calling the Cardozo approach. Furthermore, 
we would eventually be no better off than we are now, for some courts might 
take a broad and others a narrow view of the scope of protection afforded 
by the requirement of due care in any fact situation. Presently we would 
have some courts declaring that the rule of protection guaranteed safety 
against amy consequences of a foreseeable hazard and others, only against 


* This is substantially what Green recommends in his books and articles. See his Ra- 
tionale of Proximate Cause. 

#? On this see Thayer, Public Wrong and Private Action in Selected Essays on the Law of 
Torts 276 (1924). Observe the technique of Cardozo, J., in De Haen v. Rockwood Sprinkler 
Co., 258 N.Y. 350, 179 N.E. 764 (1932). 
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foreseeable or probable eventualities or consequences themselves, regard- 
less of foreseeability of the hazard causing the harm. Then courts adopting 
either one of these views would differ as to which hazards they thought 
were foreseeable in particular conduct or what eventualities they con- 
sidered probable and how this probability should be determined. The 
upshot, I fear, is that the issue remains the same, no matter what we call 
it or how we analyze it, and the “escape mechanisms’ will also remain the 
same, whatever we call them, ready to be invoked whenever particular 
courts dislike the literal implications of their particular formula for exten- 
sion of liability for negligence. 


Vil 

Of the leading essays on proximate cause I have little to say.5° Most of 
them speak for themselves. The positive programs suggested in some of 
them, explorations into the world of fiction and fancy completely un- 
related to the ways in which practical men think, are to me utterly in- 
credible. Edgerton and Green alone seem to have any practical apprecia- 
tion of the problem, but the former, I believe, makes the mistake of taking 
Beale’s essay too seriously, is too sure of the correct policy behind the 
extension of liability for negligence, and greatly exaggerates the role 
which the jury plays in resolving this so-called issue of proximate cause. 
In my opinion Green sets up too elaborate an analysis and is also rather 
sure of the correct policy to govern extension of liability for negligence. 
Furthermore, he goes out of his way to be deferential to Smith’s “sub- 
stantial factor” formula, although he is quite aware that this has nothing 
to do with the main issue under discussion and is only a set of words with 
which to submit the simple cause in fact issue to the jury after the im- 
portant issue for the court has already been decided in the plaintiff’s favor. 

Perhaps Smith’s essay has had more influence than any other and is 
generally conceded to be the most authoritative account. This puzzles me 
since I find it hard to believe that Smith fully appreciated what the real 
problem of proximate cause is. He is not greatly troubled about extension 
of liability for negligence, which is the only thing that troubles me. He 
says that the correct view is to impose liability for negligence which is a 
substantial causal factor in bringing about the harm in suit, essentially 
what I have called the English view. His chief worry is how to submit the 
case to the jury. But this is not the problem concerning which most of the 
essays on proximate cause have been written or upon which most of the 
outstanding decisions on proximate cause have been made. This is a 
simple cause in fact issue; and if the court has decided to submit a case 
to the jury, it has already decided in the plaintiff’s favor the only real 


5° Most of these are cited in note 3 supra. 
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issue of proximate cause with which I am familiar. It is true that under, 
say, the Cardozo view, there may be some doubt concerning the reason- 
able foreseeability of the hazard which caused the harm in suit. In sucha 
case, in contrast to the Palsgraf case where there was no doubt on this 
feature, the court will submit the case to the jury with instructions that 
the verdict is to be for the defendant as long as it finds that this hazard 
was not reasonably foreseeable, in spite of additional findings that there 
was negligence of some sort which did contribute to the harm. But this is 
different from the proximate cause issue before the jury which Smith 
writes about. 

He deplores the “but for” formula and suggests that if a case gets to 
the jury, it be instructed on negligence and then be told that if the 
negligence was a “substantial factor’ in bringing about the damage, the 
verdict shall be for the plaintiff.** It would, of course, be hard to disap- 
prove of this recommendation, although I see nothing wrong with the 
“but for’ rule as a means of accomplishing the same purpose. Certainly, 
if the plaintiff’s damage would not have occurred, but for the defendant’s 
negligence, most people would probably regard it as a substantial con- 
tributing factor. But since the “‘but for’’ rule is inadequate in a few spe- 
cialized types of cases,* its general application is certainly questionable. 
Use of the words “proximate cause” in the charge to the jury is unfortu- 
nate since it merely perpetuates the illusion that the issue before the jury 
is the same one which the court has already passed on under that name. 
This procedure might puzzle many, although it probably doesn’t make 
much difference to the jury unless the judge attempts to define proximate 
cause in his instructions, in which case the jury will only be confused. 

It is hard to believe that a good appellate court could get hopelessly 
mixed up in applying Smith’s substantial factor test. But that seems to 
be what happened in Mahoney v. Beatman,* where Judge Wheeler ap- 
parently read a great deal into the words “substantial factor” which many 
others have been unable to perceive. In that case the plaintiff was driving 

s' In this connection it is interesting to note that Professor Smith was one of the court in 
Gilman v. Noyes, 57 N.H. 627 (1876) and that he wrote a concurring opinion. 


5? Cases of this sort are Corey v. Havener, 182 Mass. 250, 65 N.E. 69 (1902) and Kingston 
v. Chicago & N. W. Ry., 191 Wis. 610, 211 N.W. 913 (1927) in which it appears that the harm 
might easily have occurred ‘‘but for” the defendant’s negligence, that is, some other similar 
hazard might easily have caused the harm; yet if the evidence indicates that the defendant’s 
negligence was contributing thereto or would have caused it alone, then the defendant may 
be held liable anyway, despite the fact that the other hazard would have caused the harm. 
This is a very interesting point which is adequately discussed in most of the leading essays on 
proximate cause; but I do not wish to discuss it because it involves an essentially different issue 
from that which is being explored in this article. 


53 110 Conn. 184, 147 Atl. 762 (1929). 
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a Rolls-Royce south at an unreasonably fast speed. Defendant, driving 
north, negligently pulled across the road, forcing the plaintiff’s right 
wheels onto the shoulder. The hub cap of their left wheels and their 
fenders touched, causing $200 damage to the plaintiff’s car. The plaintiff 
went on for 125 feet and then lost control of his car, chiefly because of his 
great speed, hitting a stone wall and suffering $5000 more damage to his 
car. The case was tried without a jury and the court found defendant 
negligent but entered judgment for only $200 (cased by the contact of 
the cars) denying judgment for the rest of the damage apparently because 
of plaintiff’s contributory negligence.** The plaintiff appealed and secured 
a reversal with instructions to have judgment entered for full damages of 
$5000 plus. The court made this the occasion for a long discussion of 
proximate cause in which it confessed the utter confusion among judges 
and writers on the subject. It went on to say that Smith’s substantial 
factor test was the best rule and declared that since the evidence showed 
that defendant’s negligence was a substantial factor in causing all of the 
damage suffered, he should assume liability therefor. A dissenting justice 
tried his best to show that the real issue was the plaintiff’s negligence and 
that the court should consider why traveling at sixty miles an hour was 
negligent. He felt that if one of the hazards to be avoided by requiring 
observance of a reasonable speed in motoring was loss of control of the car 
in normally foreseeable exigencies and if the loss of control contributed to 


(was a substantial factor in bringing about) the additional damage, as it 
undoubtedly was, the plaintiff’s recovery should be confined to the 
damage resulting from the contact alone.* 


54 The trial court found, among other things, that ‘‘(2) the speed of plaintiff’s car was un- 
reasonable but it did not contribute to the collision which was due entirely to the negligence 
of the defendant, (3) the speed did, however, materially hamper plaintiff’s chauffeur in con- 
trolling the car after the collision and owing to it he completely lost control of it.”’ 

Note the two excerpts from the dissenting opinion of Maltbie, J.: ‘“With reference to the 
particular case before us, I am not able to see how the discussion in the majority opinion is 
involved at all. The decision of the lower court did not go upon the theory that there was any 
actus interveniens but upon the theory that there was negligent conduct on the part of the 
plaintiff’s driver which while it did not proximately contribute to produce the accident still 
did result in greatly increasing the damage from it. 

“It is true, as the majority opinion points out, that the finding of the trial court is only that 
the plaintiff’s car before the injury was proceeding at an unreasonable speed. Upon a strict 
construction of the finding it might be said that this statement falls short of charging the 
driver of the plaintiff’s car with negligent conduct and so the conclusion of the trial court fails 
of support even as regards the principle it adopted. This situation, however, would call, not 
for a remanding of the case with direction to enter judgment for the plaintiff for all the injuries 
following upon the accident, but for remanding it to be proceeded with according to law.” 

8sSee Harper, The Law of Torts 299 (1933); see also Green, Mahoney v. Beatman: A 
Study in Proximate Cause, 39 Yale L. J. 532 (1930). 
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I suggest that no more eloquent commentary can be made on Smith’s 
substantial factor test and its effectiveness in solving the issue under 
discussion in this article than the mere statement of the decision and opin- 
ions just referred to. My account is, of course, very synoptic; but refer- 
ence to the report of the case will supply any deficiencies. 

Anyone reading this far may complain that my treatment of the essays 
in this field has been rather summary and that I have exposed myself to 
adverse criticism on several grounds. But I stand on the position that I 
am trying to protect first-year students against the bewildering accounts 
of proximate cause which have been in vogue for some years. I mistrust 
most of these essays and their authors’ attempts to resolve the issue under 
fire. I agree with Edgerton and Green that there is no easy road to certain 
prediction through the help of general rules, ‘“‘workable’’ or otherwise, and 
that in the last analysis the courts must, within very broad premises of 
policy, decide what is just in each case. It has never occurred to me that 
my knowledge of the issue under discussion is superior or that my ideas 
are particularly original. I am simply stating my own opinion and views 
for what they are worth. 

Vill 

This discussion is long and rambling. It has been a process of getting 
something off my chest. I may have contributed something to the isola- 
tion of the considerations which courts must entertain in determining the 
extension of liability for negligence. I hope I have stated the issues which 
I believe law students should be aware of. But I know that I have solved 
nothing and, indeed, I had not set out to do so. As a positive program of 
my own I can only emphasize the distinction between the functions of the 
judge and jury in dealing with their respective issues which commonly 
travel under the same name of “proximate cause’; and I cannot end 
better than by repeating the famous statement from Street on Founda- 
tions of Legal Liability :° 

“The terms ‘proximate’ and ‘remote’ are thus respectively applied to 
recoverable and non-recoverable damages It is unfortunate that no 
definite principle can be laid down by which to determine this question. 
It is always to be determined on the facts of each case upon mixed con- 
siderations of logic, common sense, justice, policy and precedent 
The best use that can be made of the authorities on proximate cause is 
merely to furnish illustrations of situations which judicious men upon 
careful consideration have adjudged to be on one side of the line or the 
other.” 


% 1 Street, Foundations of Legal Liability 110 (1906). 





IMPLICATIONS OF CROSS LIMITATIONS 
IN ILLINOIS 


Homer F. Carey* 


O THE lawyer, and even the judge, without long experience with 

future interest problems the implication of cross limitations 

is something of a mystery. Very frequently the practitioner in- 
sists they exist in a particular case because their presence would give the 
desired result, although he does not know either the theoretical or prac- 
tical operations of this property mechanism. Advocacy, after all, is con- 
cerned with results, but it is no doubt true that it would be made more 
effective by a more thorough understanding. 


A. INTERMEDIATE LIMITATIONS 
Sometimes when cross limitations could properly be raised they are 
passed over unnoticed by judges and lawyers alike. This happened in 
Cheney v. Teese." In that case the testator after giving legal life estates in 
certain lands to his two surviving daughters devised the remainder in fee 
to his grandchildren “share and share alike, to take possession only after 


the death of my said daughters.’* One of the daughters died leaving 
children and the question upon the construction of the will was whether 
the surviving daughter took the whole land for her life or whether the 
enjoyment of the half interest enjoyed by the deceased daughter passed to 
others. The first point made by the court was that upon a proper inter- 
pretation of this will the grandchildren could not be let into possession of 


* Professor of Law, Northwestern University School of Law. 


* 108 Ill. 473 (1884). This omission was observed in a later case, Addicks v. Addicks, 266 
Ill. 349, 356 and 357, 107 N.E. 580 (1915). 


? The typical case to be considered in the first part of this article involves a gift of either 
legal or equitable interests in either real or personal property by a testator to his two children, 
A and B, for their lives with a remainder upon their decease to their children. 

So that the reader, unfamiliar with this field of learning, may understand the problem, this 
explanatory note is offered. The situation which gives rise to the problem invariably is the 
death of either A or B leaving children. The surviving life tenant claims the whole life estate 
and the children of the deceased life tenant claim absolute ownership of half of the property. 
If there are no cross limitations by implication, such children prevail; if there are such cross 
limitations they do not. If cross limitations exist and if they were to be translated, the limita- 
tions would go like this: To A for his life with remainder to him for his life of B’s share upon 
his (B’s) death; to B for his life with remainder to him for his life of A’s share upon his (A’s) 
death. Where there are more than two life tenants the problem is the same. The only effect of 
increasing them is to increase the number of cross limitations. 
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the land until after the death of both daughters. The intention was to 
grant to the daughters the full use of the land between the time of the 
testator’s death and the death of the last daughter. On an intention of 
this kind the court should have held that the surviving daughter took 
the whole land for her life upon the theory that each daughter had a 
vested remainder for life in the share given to the other. But it held that 
since there could be no joint tenancy in land under the statutes then in 
force the surviving daughter could not enjoy the whole. Each daughter 
must be regarded as having an estate pur autre vie in her share of the land 
during the life of the survivor. Thus the deceased daughter had a life 
estate for the life of the surviving daughter which, so the court held, 
passed to said deceased daughter’s heirs or devisees.* The latter were 
entitled to the enjoyment of half of the land pending the vesting of pos- 
session in the grandchildren. It should be noticed in passing that it was 
not at all necessary for the court to have held that the remainders should 
not be admitted to possession until the death of both daughters, for the 
will postponed them until “‘only after the death of my said daughters.”’ 
In reaching the conclusion that both daughters had to die before the 
remaindermen were entitled to possession, was the court influenced by 
the fact that the remainder was to the testator’s “grandchildren” rather 
than in terms to the children of his daughters and, perhaps also because 
it was not simply a remainder to “grandchildren” but was to them “share 
and share alike’? At this point it is proper to ask whether a rule of con- 
struction in favor of per capita distribution to a class following a gift to 
two or more persons as tenants in common of limited interests in property 
operates to compel a postponement of the enjoyment of the future interest 
until the death of the last tenant in common. If it does, then, the situa- 
tion for the implication of cross limitations exists. A question of similar 
import is whether a rule of construction in favor of stirpital distribution 
to a class in cases of this character operates to compel a letting in of the 
future interest at different times, i.e., upon the death of each tenant in 
common, with the result that there is no room for the implication of any- 
thing as far as the words go because there is no hiatus between the gift 
of the particular estate and the future interest. These questions are perti- 
nent in the common case in which the letting in of the future interest is not 
expressly postponed until the death of the last of the tenants in common. 

In the next case‘ before the Illinois supreme court the testator after 


3 In Bullard v. Suedmeier, 291 Ill. 400, 126 N.E. 117 (1920) it was held that an estate of 
this kind reserved to a grantor was not real property but personal property. 


4 Fussey v. White, 113 Ill. 637 (188s). 
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providing for his wife for her life directed the residuary estate “be held for 
the use and benefit of my said children, share and share alike, . . . . and 
that upon their decease their children to have and receive one-half part or 
portion thereof ”” The testator’s two children, a son and daughter, 
survived him and also their mother. Upon the death of the son leaving 
children the question of participation by the children and their aunt in 
the corpus of the trust arose. The supreme court directed its attention 
to the question whether, as it has been put in the English cases,’ the whole 
estate should go over together or fractionally and at different times. It 
concluded that “upon their decease”’ a gift to “their children” means upon 
the respective deaths of the life tenants and that the children of each life 
tenant take per stirpes. ‘In such case the court will not construe the will 
as postponing the distribution of every part until the death of the sur- 
viving tenant for life, unless an intention so to do is clearly indicated.” 
In reaching this result the court followed the English authorities.® One 
wonders how far the conclusion reached in the sentence quoted above is 
founded upon the absence of words expressly postponing the letting in of 
the remainder and how far it is based upon the rule of stirpital division 
of the remainder. The briefs of counsel in the case show that great stress 
was placed upon the stirpital or per capita division of the remainder. 
It is entirely possible that the division of a remainder per stirpes or per 
capita ought to have no bearing upon the problem and that the common 
phrases “‘at their death’’ (referring to the life tenants) and “to their chil- 
dren” ought to impel a result by their own inherent force. 

For a clearer understanding of this problem a study of several Massa- 
chusetts cases may be profitable. In Loring v. Coolidge,’ the court was 
called upon to construe a will which created a trust to pay “the income 
. ... equally to my brother . . . . and my sister . . . . during their natural 
lives, and at their death the principal I give to my nephews and nieces 
then living.”” The brother having died, the nephews and nieces claimed 
that the estate should be divided, and one-half should be presently dis- 
tributed to them. The court held that the principal was given: 
as one fund to a single class, consisting of nephews and nieces, per capita. The time for 


this gift to take effect, and for determining what individuals are to constitute this 
class, is fixed as a single event. ‘At their death,’ as a point of time, is the date when 


5 See for instance Maden v. Taylor, 45 L.J.N.S. 569 (1876). 


6 Willes v. Douglas, 50 Eng. Rep. 499 (1847); Sarel v. Sarel, 53 Eng. Rep. 34, (1856); Turner 
v. Whittacker, 53 Eng. Rep. 77 (1856); Taniere v. Peackes, 57 Eng. Rep. 392 (1825); Arrow v. 
Mellish, 63 Eng. Rep. 1102 (1847); Wills v. Wills, L. R. 20 Eq. 342 (1875). 


799 Mass. 191 (1868). 
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both shall have deceased. These words may be, and sometimes are, construed dis- 
tributively, when the nature or order of the sequent dispositions is such as to require 
it; as when the subsequent interests are given, per stirpes, to the children or other 
representatives respectively of those (not husband and wife) who are to enjoy the in- 
come during their lives. [Here follows citation of English cases already referred to 
herein]. But in such cases the interpretation of the ambiguous term is governed by 
the apparent intent that the subsequent interests shall pass separately to each class, 
as succeeding to the share of the parent or other cestui que trust for life whom they 
respectively represent. 


This rather lengthy quotation is valuable since it contains as clear a 
statement of the rationale of the decisions as can be found in the books. 
The court then continues to justify its determination that the gift in 
remainder to the surviving nephews and nieces was a gift to a single class 
per capita. The gift was not to the class “‘as representatives of the brother 
and sister’’ because there was “no reference to their relation to the brother 
and sister, but only to their relation to the testatrix.”” Moreover the fact 
was that neither life beneficiary had any children. The court having 
reached the conclusion that the whole fund should go over at one time to 
a single class had next to answer the question of what should be done with 
one-half of the income in the meantime, because there was no gift over 
of income. Of course it was in this that the nephews and nieces found 
their strongest argument for a present division of half of the corpus and 
they were especially insistent that the gift of income to the two life 
tenants “equally” could never be held to permit the survivor to take it 
all. 

If the directions to pay the income “equally” were to be given a strict 
construction, the trust, said the court, would have to end after the death 
of one beneficiary. But the trust could not be ended then when in fact 
there was no intent to break in upon the corpus at all until the death of 
both beneficiaries and since there was “no other party to claim an interest 
in the income . . . . [formerly payable to the deceased life tenant]... . 
it seems to follow that the entire income should be paid to the survivor.” 

It should be noted that nowhere in the whole opinion is there any men- 
tion of an implied gift, or even an implication of cross limitations. The 
dominant note of the case is the necessity for a single distribution at a 
single point of time predicated upon the necessity of “determining what 
individuals are to constitute the class,” by reference thereto. The sur- 
viving life tenant is given the whole income because of the inability of the 
court to find a better disposition to make of it rather than upon some 
logical theory of a gift of it all to him in the event which had happened. 
It is in fact a solution of despair. 
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The next important case* bearing upon this problem came before Mr. 
Justice Holmes for solution. Here the testator gave his residuary estate 
to his two children for life, ‘“‘and at their decease the said real and per- 
sonal estate shall revert to their children ” One of the children had 
three children; the other had five. Upon the death of the last of the two 
children of the testator the question arose as to whether the remainder- 
men would participate per stirpes or per capita. The court first refers to 
the English cases already referred to herein and concludes that the reason 
for a stirpital division of a remainder limited to “children” of tenants in 
common upon “their decease’’ (life tenant’s) must be “inferred from the 
fact that it [the corpus] will go over immediately” upon the death of each 
life tenant. Then comes a reference to the earlier Massachusetts case. 

Perhaps this court has gone further than the English courts would, in reading 
“at their decease” as meaning “when all the life tenants shall have died,” rather than 
“as they respectively die,” Loring v. Coolidge, although in that case the limitation over 
was not to children of the life tenants. But, when this interpretation is adopted, the 


reason for the English rule ceases, because the whole fund goes over together, instead 
of in separate shares at different times. 


A consideration of these two cases together presents a curious situation. 
In the first the assumed necessity for a per capita division in remainder 
impelled the court to declare that no remainderman should be let in until 
all the life tenants had died. In the second, when the question of how 


remaindermen should share was presented, what in the first was a conse- 
quence of a mode of division of a remainder becomes a cause for that same 
rule of division. Thus we have a reversible equation. If in the class of 
cases already considered the remaindermen take per capita none can be 
let in until all the life tenants are dead and upon the death of each life 
tenant the surviving life tenant or life tenants enjoy the property; if the 
remaindermen cannot be let in until all the life tenants are dead they take 
per capita and not per stirpes and upon the death of each life tenant the 
survivor or survivors enjoy the property. In this situation it is difficult to 
distinguish the cause from the effect and since the words used are am- 
biguous it is as easy to break in upon the circle at one point as another. In 
a late case? the Massachusetts court when confronted with the question 
whether a trust fund should be divided per stirpes or per capita between 


® Dole v. Keyes, 143 Mass. 237, 9 N.E. 625 (1887). 


» Gleason v. Hastings, 278 Mass. 409, 180 N.E. 129 (1932). In recent years the Massa- 
chusetts courts seem to have departed very decidedly from their earlier rulings in holding that 
a limitation to “issue in equal shares” results in a per capita division. See Cammann v. Abbe, 
258 Mass. 427, 155 N.E. 438 (1927). Cf. Hall v. Hall, 140 Mass. 267, 2 N.E. 701 (1885) by 
Holmes, J., and 20 Col. Law Rev. 714 (1920). 
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the “issue” of three life tenants referred to the reasoning of Mr. Justice 
Holmes. ‘There would be little reason for keeping a trust fund undivided 
until that time [death of all life tenants] if distribution was then to be 
made according to stocks. See Dole v. Keyes.” 

The next case in Illinois in which the question of the implication of cross 
limitations arose in a fact situation like that thus far considered, i.e., gift 
to two or more in common for life with remainder over—was Addicks ». 
Addicks.*° Here the testator left surviving him a widow and four children, 
two sons and two daughters. By the third clause of his will he gave his 
widow a life estate in certain acreage and by the tenth clause he gave the 
same land to his two sons for their lives subject to the life estate in their 
mother. “....I give, devise and bequeath to my two sons, George B. 
Addicks and Charles S. Addicks, to share alike the rent and income of 
the said tract of land above described during their natural lives, subject, 
however, to the life estate of my said wife. After the death of my sons, 
George B. Addicks and Charles S. Addicks, said tract of land shall be sold 
and the proceeds thereof shall be equally divided between all of my grand- 
children, share and share alike.” After the death of the widow and their 
father, George B. Addicks, his children contended that they were entitled 
to half of the property during the life of Charles S. Addicks. They con- 
tended that their father and Charles S. Addicks each took in his respective 
share a life estate for not only his life but that of the surviving life tenant 
and that this interest passed to them from their father. In other words 
they claimed that their father had an estate pur autre vie. It is obvious 
that this claim was founded upon the ruling in Cheney v. Teese." It was 
abundantly clear that if the rule of that case was sound it ought to work 
here. It should be noted first, that the children of the deceased life tenant 
did not claim that they took per stirpes and, secondly, they did not claim, 
that the remainder as to half of the property fell into possession at their 
father’s death: ‘‘The parties are agreed . . . . that it appears from the will 
the intention of the testator was that the land was not to be sold and the 
proceeds divided among his grandchildren until after the death of George 
and Charles.”” Clearly, the testator must have contemplated one sale and 
one division of the proceeds among his grandchildren per capita. Under 
these circumstances the case is very clearly one for the implication of cross 
remainders for life and this was what the court held. The court cites and 
approves the first of the Massachusetts cases above discussed, Loring v. 
Coolidge; it disapproves of Cheney v. Teese. 


' 266 Ill. 349, 107 N.E. 580 (1915). 
™ 708 Ill. 473 (1884). 
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In the third™ case of the same general character in Illinois the testator 
left his residuary estate, consisting principally of land, in trust for his 
three children equally for their lives and “At the death of all my said 
children herein named, I hereby will, devise and bequeath said real estate 
and personal property to my grandchildren then living, the child or chil- 
dren or each of my said daughters or son taking the same part thereof as 
his, her or their mother or father would have taken if I had died intestate.” 
Here there is a will which postpones the remainder in enjoyment until all 
the life tenants have died and which, at the same time explicitly gives 
the remainder per stirpes. This was clearly a case for the implication of 
cross limitations and the court so held. The argument against cross limita- 
tion was founded in some measure upon the stirpital division of the re- 
mainder as operating to effect a fractional division of the corpus at dif- 
ferent times. This argument required the word “‘all’’ to be suppressed on 
construction or that it be read to mean “any.” The court rejects the 
point. “While counsel for plaintiffs in error attempt to distinguish this 
case from the Addicks case, we think, in principle, there is no distinction. 
In the Addicks case the remainder in fee passed to the grandchildren per 
capita and not per stirpes, but that would not affect the estate arising by 
implication in the first takers.’’ The last clause is obviously true in rela- 
tion to a case in which the will clearly postpones division until the death of 
all the life tenants, but that assertion cannot be made with the same con- 
fidence in a case in which there is wanting all definiteness in this important 
and controlling particular. 

The fourth Illinois case discussing the implication of cross limitations 
in a fact situation similar to those previously considered is Randolph ». 
Wilkinson." Here the testator after providing for his wife for her life gave 
all of his property to his four children and one grandchild ‘‘and the sur- 
vivors of them during their natural lives and for twenty years after the 
death of my last child and grandchild now living ” At the termina- 
tion of the twenty year period he gave the property to the descendants of 
his children and grandchild per stirpes. The court was called upon to 
determine the effect of a conveyance by the five devisees of all of their 
interest in one of the five shares of the devised lands upon the destructi- 
bility of the ultimate future interests. The latter the court held to be 
contingent remainders and consequently destructible. In passing upon 
the dispositions of this complicated will the court declared that each of 
the five devisees had cross remainders “expressly raised by the provisions 


™ Kramer v. Sangamon Loan Co., 293 Ill. 553, 127 N.E. 877 (1920). 
*3 294 Ill. 508, 128 N.E. 525 (1920). 
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of the will’ and that such remainders “‘would be implied if the language of 
the will did not authorize the same by express language.’’ The devise over 
of the estate in solido only after the expiration of twenty years from the 
death of the last of the five devisees produced this result. The case is 
singularly unusual on its facts in that the implications of cross limitations 
are of a different duration and of a different character than in the cases 
heretofore considered. But the basic feature in them all is the implication 
of cross limitation, if they are to be implied at all, for a period following 
the death of one or more takers of limited interest in the property and ex- 
tending to the time when the future interests are let in." 

The fifth and last reported decision bearing upon this problem by the 
courts of Illinois is Whittaker v. Porter.’ The separate wills of both hus- 
band and wife, the former disposing of 400 acres and the later of 560 acres 
of land, were construed in a partition suit. The husband’s will provided: 
“Upon the death of my wife, Elizabeth, I direct that the income from all 
said real estate be equally divided between my daughters, Cora B. 
Wittaker, of Brumfield, Ill., and Fannie E. Porter, of Hume, and upon the 
death of my daughters above mentioned, said property is to become the 
property of their children to have and to hold as they deem best, and the 
property to be divided equally between the said children of Cora B. 
Whittaker and Fannie E. Porter.” The wife’s will, while not identical, 
could not be said to have a different legal effect upon the problem here con- 
sidered. Mrs. Whittaker had two children and Mrs. Porter had six when 
the former commenced a partition suit against the latter involving all the 
lands passing under both wills. The Whittaker group naturally took the 
position that each daughter had a life interest in a half with a remainder to 
her children upon her death, while the Porter group contended for cross 
limitations for life with a per capita division upon the death of the last 
surviving daughter. The court held with the former and followed a group 
of English authorities hereinbefore referred to—authorities cited and 
rejected by Mr. Justice Holmes in Dole v. Keyes.** The court invoked the 
rule so frequently announced in the English cases and in English texts on 
Wills, that a gift to two or more as tenants in common for life with a gift 
over at, after, or upon their death or deaths to their children must be 
held to direct a division in remainder in fractional amounts and at dif- 
ferent times, i.e., upon the death of each life tenant, respectively. The 
children of each life tenant receive that share of the property from which 

In some cases the implied cross limitation is of a general estate tail. Doe v. Webb, 1 
Taunt. 235, 127 Eng. Rep. 823 (1808). 

Ss 321 Ill. 368, 151 N.E. gos (1926). * Note 7 supra. 
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the parent received the income or had the use of while he lived. This is 
what has been uniformly spoken of in the books as a division per stirpes 
and on this account the following remarks of the court are not in harmony 
with what has become standard by way of definition. “Since the wills 
devise an undivided half of the land to each daughter for life with a 
remainder in fee after each daughter’s life estate to her children, argu- 
ment as to cross-remainders or as to a division per capita or per stirpes is 
unimportant.””?? 

In a very complicated unreported case“ the chancellor, who adopted 
the theory of cross limitation was reversed upon appeal. The testamen- 
tary trust provided certain stock for the benefit of two of the decedent’s 
daughters, giving one-half of the income to A during her lifetime and at 
A’s death, if she leaves issue, then to such issue for a period of twenty 
years after her death. It was further provided that if A died before the 
testatrix leaving issue then the issue should take one-half of the income 
for a period of twenty years from the death of the testatrix. The will con- 
tained identical provisions for B, another daughter. A codicil made iden- 
tical provision for a third daughter C, giving to her and to her issue one- 
third of the income, and cut down the gifts to A and B and their issue to 
one-third. In other words, the gifts to A, B, and C and their issue were 
upon identical terms and those terms were as stated in the will except the 
shares were diminished from one-half to one-third. The codicil expressly 
otherwise confirmed the will. The will which was so confirmed contained 
this direction for the division of the corpus which direction was not literal- 
ly appropriate in the circumstances now that three daughters had been 
admitted: 

It is my wish and will, and I hereby direct that when by the death of both of my 
said daughters, A and B without issue or if either of them has issue, then by the 
expiration of said period of twenty years herein mentioned, the purposes and objects 
of the foregoing provision for the benefit of said A and said B and their issue shall 
expire and be fulfilled then and as soon as convenient after the consummation of these 
events the entire net proceeds and balance of my said trust estate with all of its ac- 
cumulated earnings and proceeds shall be distributed among my then surviving grand- 


children, the children of all my sons and daughters and their heirs forever, share and 
share alike. 


In the same clause the testatrix expressed the wish that the stock be not 
sold until the death of both daughters unless it be offered first to the 


*7 321 Ill. 368, 377, 151 N.E. 905, 909 (1926). 


* Trump v. Fitzpatrick, Appellate Court, First’ District, October Term, 1934, No. 37843. 
This case was compromised and the appeal withdrawn after opinion rendered. 
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sons. The testatrix left surviving her three sons, four daughters and nine 
grandchildren. Daughter C had four children, one son had one, another 
son two and a daughter not a beneficiary of the trust had two. Daughter 
A died without issue and the question was, what should be done with the 
income. The lower court held that it should be divided between B and C 
and their issue until twenty years after the death of the survivor of the 
two who should leave issue. The fact was that B had no issue and was past 
childbearing age. The effect of the decree was to give the children of C the 
whole income of the fund, and the income was large, for a period of twenty 
years following the death of their mother, and this to the total exclusion of 
five grandchildren of the testatrix. This feature of the case no doubt in- 
fluenced the appellate court. In addition to this result, which might or 
might not be important according to one’s theory of construing wills, 
great stress was placed both in briefs and in the oral argument upon the 
fact that the testatrix had limited each of the three daughters to specific 
fractional shares of the income. The fractional limitation, it was con- 
tended, could not be disregarded nor could those cases in which the in- 
come had been given to two or more persons equally apply. Finally there 
was stressed the separable division of the corpus of the trust in point of 
time because twenty years from the death of each daughter could not 
expire at the same point of time. The will and codicil were obscure. In 
them there was certainly to be found the implication that the fund should 
be held intact throughout the life of the trust. Moreover a division of the 
corpus per capita would in itself help, so far as the cases go, to produce 
this result independently. Opposed to all this was the difficulty of finding 
that point of time when the trust should finally end. The decree below, 
permitted it to continue “until the termination of the said trust, which 
shall be twenty years from and after the death of the last of said two 
daughters of testatrix to die leaving lineal descendants her surviving.” 
This term of the decree appeared to meet the practical situation, but if 
daughter B should have children and should die soon after the decree such 
children would enjoy one-half of the income for forty years if daughter C 
survived B by twenty years and left issue to live twenty more years. 
Again suppose C died soon after the decree (this actually has happened) 
leaving children; those children can enjoy one-half of the income as 
long as B lives even though it is more than twenty years from the death 
of C. At the time of the hearing it appeared likely that B would pre- 
decease C and this may account for what looked like a practical decree. 

In a case of this character where the language of the will points about 
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equally in different directions as well as in cases of ambiguity where there 
is no direction at all, the court is left to extract a meaning in accord with 
what it thinks the testator would have desired.” 


CONCLUSION 

In all of the cases so far considered the question of implied limitations 
arose upon the death of one or more takers of limited interest in the 
property. Such interests were invariably given for life and the gift over in 
the troublesome case was always in ambiguous terms. It is immaterial 
that the limited interests are in realty or in personalty or whether they 
are equitable or legal. The words used in such a case will give one result 
as well as another. If they be held to postpone the letting in of the future 
interest until the termination of the last of the particular interests in the 
property then cross limitations arise. This meaning, in spite of statements 
to the contrary, can not be used to justify a per capita rather than a 
stirpital division in remainder, because there is no practical or even 
legalistic barrier to overcome. A division per stirpes or per capita pertains 
to the quantum of division, never to the time when it is to be made. On 
the other hand, a determination to the effect that these words require a 
fractional letting in of the remainder precludes cross limitations from 
arising. This determination does have an important bearing upon the 
division in remainder more especially in cases where the remainder is 
given to a contingent class. In other words, it would be absurd to hold 
that a class described as “my then surviving grandchildren” following a 
gift to the testator’s children for life should be ascertained as a single class 
to share per capita at different times. Even when the gift is a vested one 
to such a class the same reasoning would apply. Because of unborn per- 
sons the members of the class would be different at different times. 

If what has been said in the preceding paragraphs is true it must also 
follow that a determination in favor of a per capita division to a class in 
remainder requires the ambiguous words to be interpreted in favor of a 
single point of division upon the termination of the last of the preceding 
limited interests with the consequent implication of cross interests to the 

"9 Mr. Justice Holmes, in Hall v. Hall, supra note 8 in passing upon the meaning of a direc- 
tion to divide property ‘‘among all such issue or children, share and share alike” said: ‘We 
agree that the great reasonableness of a different disposition, or a consideration of what is likely, 
on general principles, that a testator would have wished, cannot be allowed to change the inter- 
pretation of the words and of the meaning is plain apart from such considerations. But we 
have reached the opinion, although not without hesitation and doubt, that a meaning more 


likely to meet what the testator would have desired than either of those suggested can be 
extracted from the words themselves” (p. 270). 
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takers of preceding estates in the property. On the other hand, a determi- 
nation that remaindermen take per stirpes impels no such result. 

If it be assumed that the mode of division of the remainder should con- 
trol the implication of cross limitations then, in the case supposed, they 
are made to rest upon an unexpressed intention, for the will is as silent 
about the mode of division in remainder as it is about the whole estate 
going over together. The contrariety of opinion of equally able courts 
upon the subject of distributions per capita or per stirpes generally shows 
this to be true. Reference alone to the cases already considered indicates 
this.” The subtle distinction between the gift in remainder in the two fol- 
lowing cases might appeal to the “legal mind,”’ but it has no foundation in 
good sense and sheds no light upon the donor’s intent: (1) To my two 
children A and B for their lives, share and share alike, with remainder 
over upon their decease to their children; (2) to my two children A and B 
for their lives, share and share alike, with remainder over upon their 
decease to my grandchildren. Where A and B are the testator’s only chil- 
dren he has designated the same identical persons to take in remainder. 
In the one case he has designated them in terms of relationship to himself; 
in the other by that to his children. In both the remaindermen take, if at 
all, by purchase and not by descent. As a class there is nothing to show 
that they are not all equally the objects of their grandfather’s bounty. 
Yet in the majority of jurisdictions stirpital division will be decreed in the 
first case and probably not in the second. This may be explained, perhaps, 
upon the ground that a stirpital division is quite generally the rule of the 
descent statutes and this rule of division, with which the courts are more 
or less familiar, may impress them as inherently fair. 

In final analysis it must be conceded that, in the case supposed, there is 
no particular reason for reaching one result rather than the other upon the 
point of implied cross limitations. 


B. ULTIMATE LIMITATIONS 


When either land or personal property is given to two or more persons 
for life, with a gift over to the issue of each life tenant absolutely of a share, 
coupled with a gift over of the share of each life tenant dying without 


2° Another class of cases in which courts have divided upon the subject of division per 
capita or per stirpes is where there is an immediate absolute gift “to the children of A, the 
children of B and to C in equal shares.” Our supreme court departed from McCartney v. 
Osburn, 118 Ill. 403, 9 N.E. 210 (1886) in a series of cases beginning with Dollander v. Dhae- 
mers, 297 Ill. 274, 130 N.E. 705 (1921) and running through Dahmer v. Wensler, 350 Ill. 23, 


182 N.E. 799 (1932). It has very definitely committed itself in favor of division per stirpes in 
all cases. 
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issue, to the surviving life tenants for their lives, and at their death to their 
issue, with an ultimate gift over absolutely on the death of all life tenants 
without leaving issue, courts imply cross limitations in favor of issue of 
life tenants although the parent or parents of such issue did not survive 
the life tenant who died without issue. The same result is reached when 
the donor in more summary manner gives over the shares of those dying 
without issue to the survivors in the same manner as their original shares 
were given.” 

In cases of this character the question of implied cross limitations” 
arises only when a life tenant dies without issue predeceased by some other 
life tenant who left issue that now claim a share in the property. If there 
be but two life tenants in the case supposed or if the last of the life tenants 
to die leaves no children there is certain to be intestacy of a residuary gift 
upon a literal construction of the words “survivor” or “survivors.” First 
the elaborate dispositions of a will of this character make it clear that the 
testator and his draftsman intended to guard against intestacy. Second, 
it must be apparent that no rational mind could want to withhold prop- 
erty from the issue of a person because that person did not happen to 
survive a co-life tenant and give it to them if their parent happened to 
survive. These two considerations standing alone have a bearing upon 
an intention not expressed in the will. In the mind of some courts not- 
withstanding these considerations the words “survivor” or “survivors” 


must be given effect because they are not at all ambiguous in their im- 
port.*? In the mind of other courts these considerations are enough and 
were so held to be by Mr. Justice Holmes in a case,?4 which though sub- 
sequently criticized’*®> has been followed ultimately*® in Massachusetts. 
The difference between the two lines of authority goes to the heart of the 
interpretive process, or, more accurately to what courts are willing or un- 


at Harman v. Dickenson, 1 Brown Ch. Cas. 91 (1871). For a wide collection of English 
cases see Harrison v. Harrison, [1902] 2 Ch. 136. 


22 If cross limitations are implied here they would, if translated, read as follows, assuming 
but two life tenants, A and B: Upon the death of A without issue, the share from which A re- 
ceived the income shall be and become the property of B’s issue. There would be an identical 
limitation of B’s share in favor of A’s issue. If there were more than two life tenants, the 
number of cross limitations would increase accordingly. 


23 This appears to have been finally settled in England by the House of Lords, Inderwick v. 
Tatchell, [1903] A. C. 120. 


24 Balch v. Pickering, 154 Mass. 363, 28 N.E. 293 (1891). 
2s Lawrence v. Phillips, 186 Mass. 320, 71 N.E. 541 (1904). 


% Boston Safe Deposit & Trust Co. v. Nevin, 212 Mass. 232, 98 N.E. 1051 (1912); Went- 
worth v. Bell, 249 Mass. 120 144 N.E. 102 (1924). 
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willing to do when the words used by a testator produce a result he would 
not want. 

When in addition to the two circumstances mentioned above there is a 
gift over upon the entire failure of issue to the life tenants all courts would 
agree that the logical inference from this clause is a gift to the issue of the 
life tenants whether such issue be of survivors or not. The condition upon 
which the ultimate gift over is predicated, i.e., the total failure of issue 
negatives its taking effect if there be any issue at all. Consequently there 
is expression enough in the will to destroy the meaning of the words 












































































































r “survivor” or “survivors” or perhaps create a conflict of meaning in which 
e those words are rejected. But it should be noted in passing that in the 
s mind of many, if not most courts, no inference at all of a gift to issue is to 
t be found in a gift “to A for life and if he dies without issue to B in fee” 
t even where the refusal to so infer a gift results in intestacy.”’ It is clear 
e of course that in the class of cases here considered there is much more than 

i, a mere ultimate gift over to support that inference. 
> In this state there appears to be only one reported case of cross implica- 
0 tion of ultimate limitations.”* Here the testator gave all his residuary 
0 estate in thirds to his three named grandchildren for their lives with re- 
n mainder over to the issue per stirpes of each grandchild of his or her third. 
t- In case one or more grandchildren should die without issue then the sur- 
” vivor or survivors of the grandchildren should take the share or shares 
n- of the one or of those so dying. Then followed a final clause which read as 
id follows: ‘‘and I further provide and direct that in case of the death of all 
b- three of said last named grandchildren without either of them leaving such 
ts. issue or descendants of issue them surviving, then all of said estate hereby 
he provided for such last named three grandchildren shall descend to my 
n- son John H. Witbeck and his heirs-at-law.”” Upon the death of one of the 
i three grandchildren without issue the court was called upon to construe 
the will. It held that the two surviving grandchildren took one-third of 
ie the real estate, upon a determinable fee subject to devestiture on death 
aa without issue in favor of the survivor. In other words, the accrued share 
ical or shares were subject to the same limitations as the original shares. If all 
saad should die without issue, only then would the ultimate gift over take 
ns effect. If the grandchild to die last should die without issue and there were 
issue of a predeceased grandchild living then those issue should take. 
27 See Bond v. Moore, 236 Ill. 576, 86 N.E. 386 (1908). This is the leading case in Illinois 
upon the subject of implied gifts generally. It has been consistently followed in later cases 

= with the result that implied gifts are not common. 








28 Lombard v. Witbeck, 173 IIl. 396, 51 N.E. 61 (1898). 
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Thus there were cross gifts of a fee by implication in favor of the issue of 
each grandchild of the share of any grandchild who died without issue and 
this would be true as to both original and accrued shares.”® 

It is important to note that this case differs from all the cases heretofore 
discussed in that there is no direct gift to the issue of any grandchild of 
an accrued share, but only of primary shares. The absence of this feature 
of the gift destroys any argument that might be founded upon the ab- 
surdity of a gift to issue made to depend upon the survivorship or non- 
survivorship of their ancestors. On the other hand, the absence of that 
direct gift in terms in which it is found to exist in the other cases eliminates 
the necessity for rejecting those unambiguous and troublesome words 
“survivor” or “survivors.”’ The ultimate effect of the case is this: When 
the ultimate gift over is to take effect only on the total failure of issue to 
all the life tenants and when those issue are given remainder interests in 
fee in the original shares, there is no reason they should not take the fee 
under the circumstances here considered. 


CONCLUSION 

In the implication of ultimate cross limitations all of the cases show 
that the courts are really concerned with logical inferences to be drawn 
from the words of the will, i.e., with interpretation in its true sense. 
Whether such gifts should be freely raised or not is something about which 


courts may differ. Even if there be agreement in this, the logical force of 
the inference is so dependent upon the wording of a particular will that no 
clear line can be drawn between the decisions of courts which profess to 
take opposing views.*° 


2° For later cases involving the same will and showing the difficulty of determining exactly 
what the principal case decided, see: Aloe v. Lowe, 278 Ill. 233, 115 N.E. 862 (1917); same, 
298 Ill. 404, 131 N.E. 612 (1921); same 230 Ill. App. 538 (1923). 


3° The Illinois supreme court has said that implied cross limitations will not be created 
in a deed. Whittaker v. Porter, 321 Ill. 368, 372, 151, N.E. 905, 908 (1926). 





“EXTERIOR TREASON” 
A STUDY IN COMPARATIVE CRIMINAL LAW 


Joun N. Hazarp* anp WI11am B. Sternt 


ARS and threats of wars during the past year have brought in 
their wake a wave of treason trials, indictments of alleged spies, 


and increasing vigilance on the part of the police forces in not 
a few countries. Berlin reports the execution of traitors to the Third 
Reich; Moscow publishes thick volumes of testimony presented in the 
spectacular treason trials; Paris finds it necessary to reintroduce the death 
penalty for spying; London reports testimony by mysterious witnesses 
whose identity is cloaked under letters from the end of the alphabet. Even 
in the United States the President warns that the national interests are 
insufficiently protected. 

Recent events suggest a review of the law of treason, which has come 
to general attention more than at any time since the World War. The 
approach will be that of comparative law, the statutes and case law of 
various continental European states being compared with Anglo-Ameri- 
can law." 

THE SUBJECT DEFINED 

While centering attention primarily upon modern law, this study would 
be omitting an important source of information in determining the nature 
of the crime of treason if it failed to examine the high points in the history 
of the crime. The concept of treason has never been narrow, nor has it 
remained fixed over long periods of time. Offenses brought within its orbit 
at one time have been reduced to common felonies at some later period, 
while actions not deemed offenses at all may have been later elevated to 
the position of the most heinous of crimes. Compunction should not be 

* Member of the New York Bar; Moscow Law Institute, 1934-37 as agent of the Institute 
of Current World Affairs. 

t University of Chicago. 

'A review of treason laws of various states was made in 1922 by T. R. Robinson. It 
differed from the present study in that the author chose merely to enumerate the then-existing 
laws of various states without making any attempt to compare their varying provisions. See 
Robinson, Treason in Modern Foreign Law, 2 Boston U.L. Rev. 34 and 198 (1922). Another 
study, made in Germany, is that of Van Calker, Hochverrat und Landesverrat, in Vergleichende 
Darstellung des deutschen und ausléndischen Strafrechis, Besonderer Teil, Bd. 1, (1906). The 
author explains German law, emphasizing its basic underlying principles with illustrations 
from foreign law. 
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felt in adding new offenses to the roster of treason merely because they 
do not appear on the rolls of the immediate past. 

Broad concepts such as that of rpodocia in Attic law,? or perduellio 
in early Roman law suffered considerable alteration even in their own 
time.’ The concept of crimen laesae majestatis, developed by the Republic 
as a crime against the majesty of the Roman people, was narrowed by 
Nero, Tiberius, and Caligula to mean little more than an injury to the 
majesty of the Emperor, whether the interests of the people were affected 
or not. Ours is not the purpose to examine in detail these earliest periods 
in the history of crime, but rather to develop a general impression which 
may be of service in searching for some basic principle underlying the con- 
cept of treason—some principle which may guide present-day legislators 
in reframing the laws of their nations. For such a purpose all law of the 
past is pertinent. Greece and Rome were but the first examples of a 
process seen on every hand today, as outworn meanings are replaced by 
new ones better fitted to meet the exigencies of the moment. 

English law presents the best opportunity for study of this changing 
character with its varying statutes as well as with its even more volatile 
concept of “constructive” treason.‘ Not only the statutory offense of 
money clipping and counterfeiting of coins or the King’s seal were con- 
sidered treason, but other transgressions were brought within the classi- 
fication by way of the broad interpretation of the courts, who exercised 
their power to declare any attack on authority as “‘constructive”’ treason. 
Acts such as the tearing down of bawdy houses or the denial ex cathedra of 
the healing power of the King fell within the orbit of the most heinous of 
crimes. The practice of judicial expansion of the concept was so general 
that at one time almost any trespass or crime could have been punished 
as treason by virtue of the fact that all such offenses were considered 
violations of the “King’s peace.” 

Convictions for treason in its nineteenth century sense as an armed 
attack upon the state or the sovereign have become something of a rarity 
in the twentieth century. During the World War no convictions for 
treason were obtained in the United States. Attention of legislators and 
prosecutors has become centered upon espionage, while in most recent 
years even this concept has been broadened to include the new concept 
of economic espionage. 

2See 1 Bonner and Smith, The Administration of Justice from Homer to Aristotle 199 
ns 2 id. 27 (1938). See also Calhoun, The Growth of Criminal Law in Ancient Greece 

. See Greenidge, The Conception of Treason in Roman Law, 7 Juridical Rev. 228-240 (1895). 


4 For a concise review of the history of the English law of treason see Treason in Legal His- 
tory, 161 Law Times 115-116 (1926). 
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Review of the history of treason gives rise to the conclusion that no 
specific list of offenses can be compiled as an index to those acts which con- 
stitute treason. The most that can be done is to deduce a basic principle 
which may serve as a criterion in determining whether a given act at a 
given time may be classified as treason. Phrasing of this principle might 
take the following form: treason is the crime of committing an attack 
upon institutions which the ruling groups in a community recognize as 
essential to the continued existence of the community as constituted at the 
time. The community may be organized as a feudal state, as a republic, a 
monarchy, or a totalitarian state. The form of the state appears to make 
little difference in the basic principle underlying the definition of the 
crime, although the form may account for the inclusion or exclusion of 
particular acts. 

This study deals only with those acts considered treason because they 
endanger the international position of the state—its external security. 
Putting it negatively, no attempt will be made to deal with acts which 
might be classified as treasonable attacks upon the constitutional life of 
the state. The field of discussion is narrowed to what has been called in 
some laws “aid and comfort to the enemy,” and in others “exterior 


treason.” This approach has been suggested by the fact that continental 
European law, though not without criticism, has developed a separate 


category of exterior treason. 

The Prussian Allgemeines Landrecht (1794) established the German 
tradition by contrasting Landesverrat (exterior treason) with Hochverrat. 
The French code of 1810, which remains in force today, separates crimes 
et délits contre la stireté extérieure de l Etat from crimes ... contre la stireté 
intérieure de l’Etat, whereas the Italian code of 1889 differentiates in a 
somewhat different way delitti contro la patria from delitti contro i poteri 
dello stato.s 


OF AID AND COMFORT TO THE ENEMY 


A comparative study of the modern law of exterior treason must start 
with an apology, for in fact there can be little comparison even of near 
similarities. Comment is often limited to the pointing out of con- 
trasts, a process which cannot be called comparison in the true sense of 
the word. This contrast between different systems of law is due in part 


’ Compare in this respect the new Swiss code of 1937 which subdivides the heading “Crimes 
ou délits contre l’état et la défense nationale” into: 


a. Crimes ou délits contre l’état (arts. 265-271) 
b. Espionage (arts. 272-274) 

c. Groupements illicites (art. 275) 

d. Atteintes a la sécurité militaire (arts. 276-278) 
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to the fact that much of the English and American law of treason is of 
ancient vintage and manifests traces of now discarded schools of legal 
thought. Only some aspects of the law of the Soviet Union give evidence 
of the general approach common to Anglo-American law. The rest of 
European law is in a class by itself. 

English law concerning aid and comfort to the enemy dates back to the 
now-famous statute of 1351.° In English translation it states that an of- 
fense should be adjudged treason 
when a man doth compass or imagine the death of our lord, the King... . 
or if a man do levy war against our lord the King in his realm, 
or be adherent to the King’s enemies in his realm, giving to them aid and comfort in 
the realm, or elsewhere... . 
and if a man counterfeit the King’s great or privy seal, or his money... . 
and if a man slea the chancellor, treasurer, or the King’s justices .... 


Although this statute was intended to do away with the uncertainty as 
to what offenses constituted treason, constructions later appeared which 
defeated this end.? Matters came to such a pass that constructive treason 
became quite popular with British courts until 1795 when by the enact- 
ment of the Treason Act of that year* the court’s power of construction 
was abolished. 

A few years previously the American Constitution had attempted to 
effect a similar standardization of the offenses amounting to treason. It 
had declared :° 


Treason against the United States, shall consist only in levying War against them, 
or in adhering to their Enemies, giving them Aid and Comfort. 


The precise language of this section, repeated in many state constitu- 
tions, would seem to have admitted of little doubt, and to have called for 
little interpretation. In spite of this fact, judge-made law crept into the 
American law of treason, until Nelson, J., was able to say,’® “Questions 
arising under this clause must depend very much upon the facts and cir- 
cumstances of each particular case ” The strict limitations made by 
the Constitution were of no protective value. Convictions for treason 
under the sections of the United States criminal code, which in effect do 
nothing more than reflect the constitutional provision, followed as the 
result of the commission of offenses of various sorts. The cases have been 


* 25 Edw. III, stat. 5; see 4 Halsbury’s Law of England 273-4 (1929 ed.). 


7 In Sindercombe’s case (1657, 5 St. Tr. 848) it was considered as only declaratory of the 
common law. 


§ 30. Geo. III, c. 7. 9 Art. 3, §3 (1). 
%° Charge to Grand Jury, 5 Blatch. 549, 30 Fed. Cas. No. 18,271 (C.C. N.Y. 1861). 
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classified under several headings": selling to, or buying goods from an 
enemy government,” or to or from its agents or forces; communication of 
intelligence ;*3 joining the enemy in time of war, or offering services by 
letter ;‘4 delivering of prisoners and deserters to the enemy;'* trading with 
enemy subjects;’ acts directed against the government or government 
property with intent to cause injury thereto and in aid of the enemy;*7 
acts which tend and are designed to defeat, obstruct, or weaken the 
American arms." 

Whether or not this extensive interpretation amounts to the construc- 
tive treason from which the founding fathers sought to escape is a matter 
of opinion. The broadening of the scope of the crime is not, however, out 
of keeping with the modern practice of other countries. Soviet codes have 
have been outstanding in adding from time to time descriptions of 
new offenses thought to be particularly harmful to the Soviet state. Com- 
parison may also be made with the broad conception of mullum crimen 
sine poena which has recently been propagated in Germany to indicate 
that no offense against the moral standards of society should go un- 
punished even though the letter of the law has not been violated. 

Proponents of the European system of enumeration in the codes, of of- 
fenses which may be considered treason, may find fault with the lack of 
constitutional and legislative punctiliousness in the American “aid-to- 
the-enemy clause,’’ but American courts have enlarged its meaning to 
such an extent that in effect most cases which on the European continent 
would fall under the exterior treason statute, are punished also in the 
United States as felonies on the basis of statutory enactments in the fed- 
eral criminal code. The American judge has apparently seen to it that the 
United States shall be as fully protected against the acts threatening its 
continued existence as is any state adopting the principle of enumeration. 


™ Warren, What Is Giving Aid and Comfort to the Enemy? 27 Yale L. J. 331 (1918). 


” Sprott v. United States, 20 Wall. (U.S.) 459 (1874); Hanauer v. Doane, 12 Wall. (U.S.) 
342 (1870); Carlisle v. United States, 16 Wall. (U.S.) 147; (1872); Young v. United States, 97 
U.S. 39 (1877); United States v. Aaron Burr, 4 Cranch App. (U.S.) 469 (1807); People v. 
Lynch, 11 Johns. (N.Y.) 549 (1814). 


13 Charge to Grand Jury, 1 Bond (U.S.) 609, 611, 30 Fed. Cas. No. 18,272 (C.C. Ohio 1861). 
Also Respublica v. Carlisle, 1 Dall. (U.S.) 35 (1778). 


4 United States v. Greiner, Fed. Cas. No. 15,262 (D.C. Pa. 1861); Medway v. United 
States, 6 Ct. Cl. 421 (1870); Respublica v. M’Carty, 2 Dall. (U.S.) 86 (1781). 

*s United States v. Hodges, 2 Wheel. Cr. 477, 26 Fed. Cas. No. 15,374 (C.C. Md. 1815). 

© See note 10 supra. Also The Tulip, 3 Wash. 181, 183 (C.C. 1812). 

"7 Charge to Grand Jury, 1 Story 614, 616, 30 Fed. Cas. No. 18,275 (C.C. 1842). 


8 Rex. v. Casement, [1917] 1 K.B. 98, 133; also see Sprague, J. in Charge to Grand Jury, 2 
Sprague 285, 30 Fed. Cas. No. 18,277 (C.C. 1861). 
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There may, however, be another consideration involved in discussing 
the merits of enumeration. Not only the assurance of protection may be 
achieved by a precise list of treasonable acts, but law may be better able 
as a result of this procedure to perform its function as an instrument of 
education. It may be that enumeration of offenses in a code is more effec- 
tive as a means of guiding the nation than is a case law which only a 
lawyer can know. With the belief that there is much to be learned from 
European practice in the matter, the authors present a review of the 
Continental approach. 


THE TREASONABLE ACTS 


Legal systems which completely codify the law of exterior treason begin 
their enumeration with the crime which has come to be known as “mili- 
tary treason.”’ Article 75 of the French Code Pénal provides the prototype 
of this offense. It reads, ““Tout Francais qui aura porté les armes contre la 
France sera puni..... r 

The carrying of arms, or to be more exact, the carrying of arms for 
an enemy and against one’s own country is the basic type of military 
treason. This is not the only offense within this classification, for military 
treason comprises also that which is described in article g1b of the 
German code’? as follows: 

A person who during a war against Germany, or with regard to an imminent war 
[against Germany] engages within Germany, or if he is a German [national], within 


Germany or abroad, in the support of a hostile power or in damaging the war power of 
the Reich or her allies, is liable to punishment . . . . 


In short, not only the carrying of arms, but also any other furtherance 
of the success of the hostile war machine may be considered military 
treason. From such an approach there are evolved sections of the code 
such as Article 92a which declares a person a traitor who “during a war 
against the Reich, or when such a war is imminent, fails to perform a con- 
tract made with a state authority regarding requirements of the armed 
forces of the Reich or her allies,” or “‘who performs such a contract in a 
way which tends to defeat or endanger the purpose of the performance of 
the contract.” This article also includes similar acts or omissions on the 
part of sub-contractors, middlemen, or agents. 

Another type of offense is often considered military treason though 
its proximity to what is known as “diplomatic treason” is evident. Refer- 
ence is made to the establishment of treasonable connections which lead, 
or, in the intention of the traitor, should lead to hostilities involving his 


9 As changed by the Law of April 24, 1934 (RGBr 1934. I. 341). All the following transla- 
tions are those of the authors. 
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country.”” In this respect the Czarist Russian code contained an interest- 
ing feature when it declared as treason the inducing of a foreign power to 
refuse to conclude or to break an alliance with Russia.” 

The Soviet Union’s law on this question is no less complete.”* There is 
introduced the principle of punishing those who interfere with the external 
safety of the nation by obstructing its foreign policy or relations. On the 
basis of this principle the murder within the Soviet Union of a representa- 
tive of a foreign state has been recognized as a crime against the Soviet 
state itself,?? while counterfeiting within the Soviet Union the money of a 
foreign state is also punishable.*4 Either of these acts, usually treated by 
most codes as ordinary murder, or in the case of counterfeiting of foreign 
currency at times as no crime at all,?5 is considered as a threat to the safety 
of the Soviet state in that it might lead to international complications. 

Soviet law also provides punishment for those who communicate with 
treasonable intent with those (economic) classes abroad which are trying 
to overthrow the Soviet form of government.” 

A second classification within the field of external treason is that 
which has come to be known as diplomatic treason. It can be defined 
loosely as the betraying of one’s country to an enemy in some way other 
than by use of arms. Most important of the offenses in this classification 


is the treasonable disclosure of state secrets. A state secret has been 
defined as: 


any writings, drawings, other objects, facts or informations [about such writings, etc.] 
the concealment of which is required for reasons of the welfare of the state and especial- 
ly for reasons of national defense.” 


Diplomatic treason is the treasonable disclosure of such a state secret. 


20 German crim. code, art. 91; French code pénal, art. 76. # Art. 110. 


* Soviet law lists only a few acts as treason, but numerous others are punishable equally 
severely although not being elevated to the class of most serious crimes. Art. 133 of the Con- 
stitution of Dec. 5, 1936 states, “The defense of the fatherland is the sacred duty of every 
citizen of the U.S.S.R. Treason to the fatherland: violation of oath, desertion to the enemy 
impairing the military might of the state, espionage—is punishable with the full severity of 
the law as the most heinous crime.” For translation of text of the Constitution, see Rappard, 
Sharp, Schneider, Pollock, and Harper, Source Book on European Government 108 (1937). 


23 § 58" of the Criminal Code of the R.S.F.S.R., though not definitely mentioning the offense 
of murdering a foreign ambassador, may be applied to cover this offense. An earlier code was 
so interpreted at the time of the murder of the German ambassador, Mirbach, in Moscow in 
1918. 

* § 598. 

*s Proposals and international agreements to make similar acts “international crimes” have 
been omitted from consideration, since they are, as yet, of little practical importance. 


% § 584, 27 German criminal code, art. 88. 
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During the period of the World War it became apparent that the state 
would have to punish as diplomatic treason not only the divulging of true 
secret information, but also the invention and dissemination of purported 
state secrets which turned out to be false or falsified. Quite as much con- 
fusion was caused by sending information as to troop movements which 
had never occurred, as was caused by disclosure of authentic detail. This 
struggle against the treasonable exploitation of the modern means of 
propaganda to disseminate falsehoods has found its expression, for in- 
stance, in recent laws of several states by which punishment is meted out 
to: (a) one who composes false writings, drawings, or other objects which 
if genuine would be state secrets, or who falsifies them, and who intends 
to betray such writings, etc. as genuine; or (b) one who obtains such 
“state secrets’ with the knowledge of their false or falsified character. 

The law takes a step further to provide for punishment of a person 
who, whether a national or not, greatly endangers, whether at home or 
abroad, the prestige of the country by making untrue or grossly distorted 
factual statements. Even the announcement or discussion of previous 
state secrets which are already known or have been officially communi- 
cated to the foreign government from which they had been kept secret, 
may be punishable, when the announcement or discussion is of such a 
character as to endanger the welfare of the state.** In a number of states 
inquiry by the proper authorities into betrayals of state secrets has re- 
ceived legal protection equaling that of the state secrets themselves. In 
French law, for example, not only is the treasonable divulgence of such 
proceedings punishable, but also the violation of a court order protecting 
the secrecy of such proceedings may subject the transgressor to the sanc- 
tions of the law.” 

Espionage falls within the classification of diplomatic treason and ac- 
counts for the promulgation of voluminous laws. The justice of incor- 
porating espionage law in the general body of the law of treason has 
aroused some criticism. An American newspaper contributor argues* 
that the motives of professional spies are rarely those of traitors. He con- 
tends that the number of spies who work for money’s sake or who want 
revenge for some personal injustice allegedly done to them is greater than 
seems to be indicated by the idolizing and breath-taking novels and mov- 

8 See German criminal code, art. gob, and Hoche, Die Verordnungen sum Schutz von Volk 
und Staat, und gegen Verrat am Deutschen Volke, in 38 Deutsche Juristenzeitung 398. 


29 Law of January 26, 1934, arts. 12 and 13. It must be remembered that French law does 
not know an equivalent to the American conception of “contempt of court.” 

3° Baldwin, The Spy Flourishes in an Era of Rearmament, New York Times, June 26, 1938, 
part 7, Pp. 4. 
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ing pictures. In spite of the plausibility of this argument, it would appear 
to bear little weight in excluding espionage from the realm of treason, 
since external treason laws appear to be intended primarily to protect 
states against actual dangers threatening from without, regardless of the 
state of mind of the spy. Code provisions on espionage are a basic part 
of the law of treason, and from all indications they will continue to grow, 
rather than to diminish in importance. 

National defense measures taken during the World War account for 
the present law of espionage. The American statute covers not only 
what has been classified herein as diplomatic treason proper, but an effort 
is made to protect the defense interests of the United States by painstak- 
ingly enumerating all forbidden actions. Hardly less detailed are the 
French law of January 26, 1934, and the German law. 

Common among the precautionary measures taken by states to pro- 
tect themselves against their potential enemies has been the enlarging of 
defense areas into defense zones in which some of the fundamental rights 
of citizenship, such as freedom of sojourn and freedom from unreasonable 
searches and seizures, are no longer respected. Today a traveler may sub- 
ject himself to prosecution not only when he photographs a sunset in a 
Japanese port, a bit of European scenery from an airplane, or a street 
vendor at an Italian railroad station, but he may even find himself in an 
embarrassing situation when photographing some “‘sights’’ in the United 
States. 

Of the various innovations brought into espionage statutes since the 
war, the most striking has been the introduction of the concept of “‘indus- 
trial espionage,” or “industrial treason.” As warfare has continued to 
draw further away from the period when it was characterized primarily 
by the personal heroism of the battlefield and hand-to-hand combat, na- 
tional defense has become largely a struggle for priority in the invention 
and production of war materials. It has become a race to devise methods 
of production which may eliminate the necessity of foreign imports.** It is 
not surprising that small states which have been hesitant in building their 
future upon promises of strong allies and which have faced the dangers of 
economic starvation, have preceded others in legislating against industrial 
espionage. The Czechoslovak and Swiss laws are most outspoken in this 
respect; the laws of the latter reading as follows:*4 

# June 15, 1917, c. 30 title I, 1; 40 Stat. 217; 50 U.S.C.A. ch. 4, § 31. 


3? Newspaper accounts have on oceasion appeared, telling of detention of suspicious foreign- 
ers found photographing near airports or naval bases. 


33 See Thierrack, Der Wirtschaftsverrat, in 41 Deutsche Juristenzeitung 849. 
34 Swiss Penal code of 1937, art. 273. 
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A person who attempts to discover a manufacturing or business secret in order to make 
it accessible to an official or private foreign entity, or to a private foreign enterprise, 
or their agents, [and] 

A person who makes accessible a manufacturing or business secret to an official or 


The remarkable characteristic of this section is that violation of private 
property rights in which the state is not directly interested as purchaser 
or proprietor, is considered a public crime and dealt with in the treason sec- 
tion of the code. 

Economic espionage receives perhaps its broadest definition in Soviet 
law.*5 The breadth of definition caused such confusion among Americans 
as to the exact nature of an offense for which even foreigners have been 
tried by the Soviet government, that President Roosevelt asked Commis- 
sar Litvinov for a precise definition at the time of the establishing of diplo- 
matic relations between the United States and the U.S.S.R. Litvinov’s 
reply as the most concise and authoritative statement on the subject yet 
to appear deserves to be set forth in full: 


The widespread opinion that the dissemination of economic information from the 
Union of Soviet Socialist Republics is allowed only in so far as this information has 
been published in newspapers or magazines is erroneous. The right to obtain economic 
information is limited in the Union of Soviet Socialist Republics, as in other countries, 
only in the case of business and production secrets and in the case of employment of 
forbidden methods (bribery, theft, fraud, etc.) to obtain such information. The cate- 
gory of business and production secrets naturally includes the official economic plans, 
in so far as they have not been made public, but not the individual reports concerning 
the production conditions and the general conditions of individual enterprises. 

The Union of Soviet Socialist Republics has also no reason to complicate or hinder 
the critical examination of its economic organization. It naturally follows from this 
that everyone has the right to talk about matters or to receive information about such 
matters in the Union, in so far as the information for which he has asked or which has 
been imparted to him is not such as may not, on the basis of special regulations issued 
by responsible officials or by the appropriate state enterprises, be made known to out- 


siders. (This principle applies primarily to information concerning economic trends 
and tendencies.)* 


35 Criminal code of the R.S.F.S.R.3 § 58°, part 2, “The transmission or the stealing or col- 
lecting with a view to transmission, to the organizations or persons mentioned above [foreign 
governments, counter-revolutionary organizations or private persons], whether for remunera- 
tion or without reward, of economic information which, though not by its nature a specially 
protected state secret, is nevertheless—under a direct prohibition of the law or under orders 
issued by the chiefs of departments, administrations or enterprises—not allowed to be pub- 
lished, entails deprivation of liberty for a period not exceeding three years.” 


3 Establishment of diplomatic relations with the Union of Soviet Socialist Republics 12-13 
(U.S. Government Printing Office, 1933). 
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It will be seen that the average tourist who reports on his observations 
made in the normal course of travel, or the foreign student who is per- 
mitted to live within the Union for a period of time to acquire professional 
knowledge, is not subject to prosecution under this act. The provisions 
are designed to strike at those who specifically set out to discover infor- 
mation not made available in public or even narrower professional circles. 
Reading books or official reports or having conversations with scattered 
individuals does not amount to violation of the law. It is another matter 
if the conversations are carefully planned to provide material which will 
piece together into a detailed report as was found to be the case by the 
Soviet court in the Metro-Vickers engineers’ trial. No indication is given 
as to the spheres of information specifically protected. While industrial 
production figures are most usually thought of in this connection, the 
concept might be broadened to include information on harvest, supplies 
of raw material, ore deposits or any other subject of importance to this 
national economy. 

No discussion of types of treasonable offenses could close without men- 
tion of a few laws regarding qualified treason. In laws on external treason 
a special place is accorded to treason committed by state officers. Not 
only disclosure of state secrets by state officers, agents, or other state func- 
tionaries is in most countries a crime per se, but also their conduct of state 
business abroad to the detriment of their home countries may warrant the 
death penalty for treason. Similarly, falsification, destruction and sup- 
pression of evidence as well as the creation of false evidence may be con- 
sidered treason if the evidence is intended for use in a manner detrimental 
to the international interests of the state. 


THE TRAITOR 


Statutes of the various states differ as to the persons who may commit 
treason. Some states such as the Soviet Union adopt the principle that 
only the “‘citizen’”’ owes allegiance to the state, and that therefore he alone 
may be guilty of treason. Foreigners who commit similar acts may be 
punished under other sections of the criminal code with severe penalties, 
but only the citizen can be a traitor. 

Opposed to this view is that of England and of the United States whose 
laws declare that a foreigner in so far as he owes allegiance to the United 
States by virtue of his right to demand protection from it, may also be 
prosecuted for treason.’7 The German and French law take a position 


37 Such acts are held to be treasonable whether committed by a citizen of the United States 
or by an alien domiciled, or residing, in the United States, inasmuch as resident aliens as well 
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similar to that of the common law countries, thus leaving the Soviet 
Union and a few other states alone in their position. 

Another question arising in this connection is whether or not an offense 
may be classed as exterior treason regardless of the place of its commission 
—at home or abroad. The trend has been to treat exterior treason as a 
“universal crime,”’ a crime which is punishable at home though committed 
abroad, perhaps even by a foreigner. This trend is further proof of the 
extensiveness of the crime of treason, in that it calls for severe punish- 
ment whenever, wherever, and by whomever committed. Many laws 
punish attempts to commit treason in the same manner as the completed 
offense would have been treated. Accomplices are subject to the law to 
the same extent as their masters, and participants in a crowd like their 
leaders.** In England and in the United States misprision has become a 
felony, and the continental European law does not differ materially in 
this respect. According to German law some kinds of treasonable offenses 
can be committed negligently, and in England and America a spy can be 
convicted without proof of his treasonable intent, if “from the circum- 
stances of the case or his conduct, or his known character as proved, it ap- 
pears that his purpose was a purpose prejudicial to the safety or interests 
of the state.’’39 

THE TRIAL 


Early treason trials, especially during feudal periods, were character- 
ized by star chamber procedure, by torture, and by threats which made 
possible little doubt what the outcome would be, once prosecution had 
begun. 


as citizens, owe allegiance to the United States and its laws. Proclamation issued under sec. 
1-3, 6 of the Criminal Code and Constitution, art. III, § 3. 18 U.S.C.A., ch. 1. 1. 

See also Rex v. Lynch, 20 Cox C.C. 468 (1903); Rex v. Casement, 25 Cox C.C. 480 (1916); 
De Jager v. Attorney General of Natal, [1907] A.C. 326. 

Commentators draw a distinction between (a) foreigners who live within the United States or 
England at the time war breaks out and who may thereafter be pressed into the intelligence 
services of an enemy power and (b) foreigners who enter the state with the intent of serving 
the intelligence service of a foreign power. The latter class is not considered as owing allegi- 
ance, since they never had a right to demand protection from the state to which they have 
come. See McKinney, Spies and Traitors, 12 Ill. L. Rev. 591, 598-605 (1918). 


38 Warren, op. cit. supra note 11, at 340. 


39 The Official Secrets Act, 1911 (1 and 2 Geo. V. c. 28), sec. 1. American law, while requir- 
ing intent or reason to believe, except in wartime in the vicinity of military zones, in effect in 
no case requires intent actually to commit treason. It is enough if the court finds intent to com- 
mit the act itself, for then the treasonable intent will be presumed because of the serious con- 
sequences which any man might be expected to have foreseen. See Hanauer v. Doane, 12 
Wall. (U.S.) 342, 347 (1874) and statute of. cit. supra, note 31. 
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Since that time law in the Anglo-Saxon countries has gone far in at- 
tempting to assure the accused a fair trial. Constitutional guaranties of 
a jury trial apply in most cases in the United States, although a member 
of the military forces, or a civilian taken within the area of military opera- 
tions in time of war, is placed before a court martial and is deprived of 
the right of appeal.‘° It is not a case of an emergency causing the suspen- 
sion of the constitutional guaranties, but rather it is the law embodied in 
the Constitution which incorporated the guaranty of jury trials only for 
those types of cases in which they had become established at the time of 
its adoption. In view of the fact that military offenses were triable at 
courts martial at that time, and also in view of the fact that espionage 
even by a civilian has been considered a military offense if performed with- 
in a sphere of military operations, offenders of this type have never had a 
claim upon constitutional guaranties. Anglo-American law requires that 
the accused be given a copy of the indictment and the right to defense 
counsel. Most of the European laws now make such provisions, the most 
recent addition being that to Soviet law. German law provides for the 
trial of treason before the Volksgerichtshof (People’s Court) which was 
established in 1934 and entrusted with the task of dealing with all major 
treason cases. 


THE PUNISHMENT 


At no time mild, punishment for acts of treason has varied in severity 
with the extent of danger faced by the state, and with the growth of a feel- 
ing of revulsion against torture and bloody execution. Under the Empire 
of Rome,* the death penalty replaced the older agua et ignis. Property 
was confiscated and torture in some cases ensued. Even the sons of the 
traitors could be degraded and disgraced, although this measure followed 
only in the most heinous forms of treason, as it was felt that such a 
penalty did little more than create new enemies of the state. 

Early English law demanded the death penalty in a revolting form: 
hanging and disembowling before death came. But Parliament tried from 
time to time to repeal the statutes which provided for cruel punishment. 
In the preamble of the repeal act of 1553* it was stated that 


4 Articles of War, sec. 82, 10 U.S.C.A. ch. 36 § 1554 and Articles for the Government of 
the Navy, sec. 5, 34 U.S.C.A. ch. 21, § 1200. 


* Soviet Constitution, art. 111. 


4 Greek law knew of a certain means of execution which was reserved for execution in 
treason cases; it was called drorupramopés; see Bonner and Smith, op. cit. supra note 2, at 282. 


41 Mary, Sess. 1 c. 1. 
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lawes .... justly made for the preservacdn of the cOmmune weale, without extreame 
punishment or greate penaltie, arre more often for the most parte obeied and kepte, 
then lawes and statutes made with greate and extreame punishementes 


but only in the nineteenth century were the last remnants of the medieval- 
ly cruel laws repealed. 

French law as originally codified in the Code Pénal, provided the death 
penalty for treason,** but in 18484 with the general abolition of the death 
penalty, imprisonment in an enceinte fortifié replaced the guillotine, except 
for military treason and military espionage. With the increase in Euro- 
pean tension during 1938, the penalty of the guillotine was reintroduced 
as a maxium penalty for espionage.“ 

Soviet law provides an alternative of a twenty-five year sentence’ 
or the death penalty not only for the crimes listed as treason in the con- 
stitution, but for many of the other offenses listed in the criminal code as 
amounting to counter-revolution. Not only may the offender himself be 
punished for an act of treason, but, in some cases, his family as well. 
Soviet law provides that the adult members of the family of a military 
man who flees abroad may be imprisoned for a period of from five to ten 
years if they knew of the planned flight, while even those adult members 
who knew nothing of the flight, but lived in the same home as the offender 
may be banished to remote regions of Siberia for a period of five years.” 

National Socialist Germany knows of various types of treason for 
which the death penalty, at times with an alternative of imprisonment 
and hard labor for cases of extenuating and less serious circumstances, 
may ensue. Milder punishment is provided for other types of treason and 
for foreigners. 

During the years following the World War German leftist circles ad- 
vanced the proposal that the conscientious traitor should be permitted to 
go free. In particular, it was suggested that the law of exterior treason 
should not apply to a traitor who could prove the truth of the state 
“secret.” Such an argument has been presented to justify disclosure of 
rearmament in violation of the Treaty of Versailles on the ground that 
the individual owes a higher sense of duty to the world than to any indi- 
vidual state. Proposals like this never became law. On the contrary, all 

44 Art. 75. 

4s Const. Nov. 4, 1848, art. 5. 

4 Decree of June 29, 1938. 


47 Introduced by law of Oct. 2, 1937, Sobranie Zakonov i Rasp., S.S.S.R., 1937, 1. No. 66, 
art. 297. Previously the alternative to death had been ten years imprisonment. 


# Criminal Code, R.S.F.S.R., § 58" 
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over the world the attention of governments is now being concentrated 


upon the tightening of those provisions of criminal law which deal with 
exterior treason. 


A FINAL WORD 

Had war been successfully outlawed, and had the vision of a world 
in which secret diplomacy would play no part been more than a dream, 
the problem of exterior treason would not be concerning us today. The 
situation is far different from what idealist statesmen envisaged, for the 
states of the world, not excluding the United States, are hurrying to pro- 
tect themselves—to conclude secret agreements and to develop new 
formulas of war which will remain valuable only so long as they are un- 
known to others. Legal draftsmen are being called upon to frame statutes 
which will protect these secrets, and there is indication that the process 
will become accelerated as the months go by.*® 

Sensing the urgency for action the authors have attempted to point 
out the experience of other nations in framing their law of treason. It is 
hoped that this brief paper may have demonstrated the practicability of 
the comparative law approach in developing this and cognate fields. 


4 See Act of Congress of June 8, 1938, requiring the registration of certain persons em- 
ployed by agencies to disseminate propaganda in the United States. See also statement of 
United States Attorney Lamar Hardy to the effect that American statutes must be amended 
to permit the prosecution of corporations for espionage. New York Times, October 11, 
1938, Pp. 4. 
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NOTES 


FEDERAL TAXATION OF TREASURY STOCK 
TRANSACTIONS 


The Revenue Act of 1938' provides that “ ‘Gross income’ includes gains, 
profits and income derived from .. . . sales, or dealings in property, whether 
real or personal, growing out of the ownership or use of or interest in such 
property; also from .... the transaction of any business carried on for gain 
or profits, or gains or profits and income derived from any source whatsoever.” 
Since it has been well-settled that American corporations can deal in their own 
stock,? the question has frequently arisen as to whether the difference between 


* 52 Stat. 447 (1938); 26 U.S.C. § 22a (Supp. 1938). 


? Green v. Bissell, 79 Conn. 547, 65 Atl. 1056 (1907); Leland v. Hayden, 102 Mass. 542 
(1869); for a discussion on the protection of creditors in such transactions see 47 Harv. L. Rev. 


693 (1934); for reasons underlying the acquisition of treasury stock consult Montgomery, 
Financial Handbook 621 (2d ed. 1933). 
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the purchase and sales price of the corporation’s stock is a “gain, profit, or 
income” within the meaning of the Revenue Acts. 

The first Treasury Regulation in 1918 stated that “if the corporation pur- 
chases any of its stock and holds it as treasury stock, the sale of such stock will 
be considered a capital transaction and the proceeds of such sale will be treated 
as capital and will not constitute income of the corporation. A corporation 
realizes no gain or loss from the purchase or sale of its own stock.’ In line 
with this regulation, the Board of Tax Appeals in 1925 ruled that there was no 
deductible loss where a corporation purchased its own stock at $223 per share 
and sold it at $110.4 The nontaxability of the difference between the purchase 
and resale price of a corporation’s own stock continued to be followed consist- 
entlys until Commissioner of Internal Revenue v. S. A. Woods Machine Co.® 
in 1932. 

In the Woods case, the corporation accepted shares of its own stock in satis- 
faction of its judgment. The stock was then retired. The corporation, following 
the Treasury Regulation, did not report the value of these shares of its stock 
as taxable income. The corporation’s position was overruled by the Circuit 
Court of Appeals on the grounds that the transaction was equivalent to pay- 
ment of the debt in cash and investment of the proceeds by the corporation in 
its own stock, and that a contrary rule would open a wide door to tax evasion.’ 
Although the case did not involve the purchase and resale of treasury stock, 
this situation was covered by the broad language of the court which stated 
that “Whether the acquisition or sale by a corporation of shares of its own capi- 
tal stock gives rise to taxable gain or deductible loss depends upon the real 
nature of the transaction involved,” and that “where... .a corporation has 
legally dealt in its own stock as it might in the shares of another corporation, 
and in so doing has made a gain or suffered a loss, we perceive no sufficient 


reason why the gain or loss should not be taken into account in computing 
taxable income.” 


3 U.S. Treas. Reg. 45, art. 542 (1918). Identical provisions appear until 1934 in U.S. Treas. 
Reg. 62, art. 543 (1922); Reg. 65 art. 543 (1924); Reg. 69 art. 543 (1926), Reg. 74, art. 66 
(1928); Reg. 77 art. 66 (1932). 

4Simmons and Hammond Manufacturing Co., 1 B.T.A. 803 (1925). 


5 Cooperative Furniture Co., 2 B.T.A. 165 (1925); Atlantic Nat’l Bank, 5 B.T.A. 520 
(1926); United Drug Co. v. Nichols, 21 F. (2d) 160 (Mass. 1927); for sale of stock to 
employees Haskell & Barker Car Co., 9 B.T.A. 1087 (1928); Curtis v. Comm’r of Internal 
Revenue, 89 F. (2d) 736 (C.C.A. 8th 1937). 


°57 F. (2d) 635 (C.C.A. 1st 1932), cert. denied 287 U.S. 613 (1932). 


7 This reasoning is unnecessary, the question being one of realization of profit on the asset 
not the stock. The Revenue Act provides “‘the amount realized from the sale or other disposi- 
tion of property shall be the sum of any money received plus the fair market value of the prop- 
erty (other than money) received. 49 Stat. 1678 (1936), 26 U.S.C.A. § 111(b) (Supp. 1937).”’ 
See Allyne Zerk Co. v. Comm’r of Internal Revenue, 83 F. (2d) 525 (C.C.A. 6th 1936); 
Houghton and Dutton Co., 26 B.T.A. 52 (1932). For a case where this confusion resulted in 
the non-taxability of a legitimate gain, see Houston Brothers Co., 21 B.T.A. 804 (1930). 
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In 1934 the Treasury Department amended its regulation pertaining to deal- 
ings by a corporation in its own stock by making its regulation conform to the 
language quoted above from the Woods case.* In accordance with the new 
regulation, the Board of Tax Appeals ruled in three cases that a taxable income 
resulted when a corporation bought its own stock and resold it at a higher 
figure.? These rulings were appealed to the Circuit Court of Appeals. 

In the first case, First Chrold Corp. v. Comm’r of Internal Revenue,'® the 
Board ruling was upheld on the practical ground that the corporation without 
affecting its “capital structure” had increased its cash account in the same 
manner as if it had made a profit in the stock of another corporation. This may 
have been the typical “in-and-out” transaction. But if the rise in the market 
value was in large measure due to a rise in the book value of the stock, the 
analogy breaks down when it is seen that a corporation is taxed as a unit but 
once upon its profit from the purchase and sale of another corporation’s stock, 
while a tax on the “gain” from the purchase and sale of its own stock is a second 
tax upon the same corporation and the same “gain.” For example, if the X 
corporation buys its own stock at $100 and sells it at $200, its net worth having 
doubled in the meantime, a tax on the $100 difference between purchase and 
sale price would in effect be a second tax on the surplus built up while the stock 
was being held, a surplus which has been taxed already as income. However, 
when the X corporation buys the stock of the Y corporation for $100 and sells 
it for $200, the net worth of the Y corporation having doubled, the X corpora- 
tion as a unit pays but one tax on this gain. 


Ignoring this distinction as to the unit paying the tax, however, the analogy 
is very close. In both situations, the original gain (the income of the corpora- 
tion) is taxed three times. Thus, when the X corporation buys and sells its 
own stock as described above, one tax is paid by the corporation on its income, 
which, when retained, resulted in an increased net worth of the corporation, 
and increased book value of the stock. Another tax is paid on the $100 differ- 


®U.S. Treas. Reg. 77, art. 66 (1932) as amended by Treas. Dec. 4430 (May 2, 1934), 
‘‘Whether the acquisition or disposition by a corporation of shares of its own capital stock gives 
rise to taxable gain or deductible loss depends upon the real nature of the transaction, which is 
to be ascertained from all its facts and circumstances . . . . but if a corporation deals in its own 
shares as it might in the shares of another corporation, the resulting gain or loss is to be com- 
puted in the same manner as though the corporation were dealing in the shares of another. So 
also if the corporation receives its own stock as consideration upon the sale of the property 
by it, or in satisfaction of indebtedness to it, the gain or loss resulting is to be computed in the 
same manner as though the payment had been made in any other property. Any gain derived 
from such transactions is subject to tax, and any loss sustained is allowable as a deduction 
where permitted by the provisions of the Act.’’ The identical provision is repeated in art. 22 
(a)-16 Reg. 94 (1936). 


9 First Chrold Corporation, 36 B.T.A. 1330 (1937); R. J. Reynolds Tobacco Co., 35 B.T.A. 
949 (1937); E. R. Squibb & Sons, 36 B.T.A. 260 (1937). For a consideration of these cases and 
a different analysis of the problem, see 47 Yale L. J. 111 (1937). 


1 97 F. (2d) 22 (C.C.A. 3d 1938). 
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ence between the purchase and sale price of its stock (if the Chrold case is 
followed). Then a third tax is paid by the individual stockholders on this 
original income when the dividends are declared. Similarly, when the X cor- 
poration buys and sells the stock of the Y corporation as stated above, the Y 
corporation has paid a tax on the increase in its net worth. The X corporation 
pays a tax on the profit realized from the sale of the stock, and a third tax is 
paid on the original income of the Y corporation by the individual stockholders 
of X corporation when dividends are declared. However, since the Revenue 
Act in its terms taxes the corporation as a unit," the fact that the X corporation 
pays but one tax on profits from transactions in the Y corporation’s stock, while 
paying twice on “gains” in its own stock is a sufficient basis for distinguishing 
the two transactions. 

In R. J. Reynolds Tobacco Co.v.Comm’r of Internal Revenue™ the court rejected 
the new interpretation of the Revenue Act on the technical ground that since the 
definition of gross income in the Revenue Act was reasonably susceptible of two 
constructions, its reenactment after an authoritative interpretation amounts to 
legislative sanction of that interpretation."? However convincing the doctrine 
may be in that case, the two reenactments of the definition of gross income in 
the Revenue Acts of 1936'4 and 19385 after the 1934 change in the Treasury 
Regulation’® makes such reasoning inconclusive in future cases. 

In E. R. Squibb and Sons v. Helvering™’ the court held that taxable “income 
or gain’ from the sale of treasury stock was not the difference between the 
purchase and sale price, but the difference, if any, between sales price and 
market price. This result was arrived at through the use of a general concept 
of “true” or “real” value, the court unconsciously assuming that book value 
and market value were the same or else changed proportionately. On this as- 
sumption, the difference between the purchase price and the market price for 
which it was sold is not a taxable gain, as is hereinafter explained, and makes 
possible also the novel distinction between a sale at the market price and a 
sale at a higher than market price. This assumption, usually does not conform 
to the facts. Moreover, the court reaches its conclusion by reasoning that if 
the corporation paid the “true value” for the stock, and sold it for its “true 
value,” the corporation received no more than the stock was worth, and made 
no profit unless by some arrangment it managed to sell it for more than its 
“value.” This reasoning ignores the obvious fact that a tax is paid upon a rise 
in value of an asset when that rise in value (profit) is realized, and that need 


" 52 Stat. 455 (1938), 26 U.S.C.A. § 13 (Supp. 1938). 
1297 F. (2d) 302 (C.C.A. 4th 1938). 


"3 See National Lead Co. v. United States, 252 U.S. 140, 146 (1920); McCaughn v. Hershey 
Chocolate Co., 283 U.S. 488, 492 (1930). 


"4 49 Stat. 1657 (1936), 26 U.S.C.A. §1 (Supp. 1937). 
S 52 Stat. 447 (1938), 26 U.S.C.A. § 1 (Supp. 1938). 
© Supra, note 8. 1198 F. (2d) 69 (C.C.A. 2d 1938). 
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not be at the time of such rise in value or gain."* Thus the decision in this case, 
like its predecessors, does not satisfactorily solve the problem. 

In cases involving the taxability of transactions in a corporation’s own stock, 
it is essential to treat the corporation as a group of stockholders rather than as 
an entity. Taxes on corporate income are, in their effect, generally regarded 
as a second tax on the dividends paid stockholders.’ Moreover, if the corpora- 
tion is strictly regarded as an entity, it would profit every time it issued stock, 
for its assets would be increased without correspondingly increased liabilities. 
Conversely, the corporation would sustain a loss when it repurchased its 
own stock. 

If the corporation sells its treasury stock above the purchase price, the tax- 
ability of the gain should depend on whether the increased price has been 
matched by a proportionately increased book value, i.e., the number of dollars 
of income retained by the corporation as surplus and upon which an income 
tax has already been paid. For example, the X corporation, with 100 shares 
of outstanding stock and assets of $10,000 purchases ten shares of its stock for 
$1,000. Five years later, its assets having risen to $18,000, the corporation sells 
these shares for $2,000. Whether or not this $1,000 difference between the pur- 
chase and sale price is a profit or gain in some sense, it should not be con- 
sidered a profit within the meaning of the Revenue Act. The increase in the 
value of the stock has been due to the increased surplus account upon which 
an income tax has presumably been paid by the corporation. This distinguishes 
the transaction from that involving the sale of an ordinary asset in that in 
such a case no tax has been paid upon its increased value before its sale, and 
from the case of the sale of stock of another corporation in that in that case, as 
previously explained, the tax on the income has been paid by that ‘other cor- 
poration. 

If, however, there is no proportionate increase in the book value, the re- 
sulting “gain” has not been taxed twice.” The income tax, therefore, should 
be assessed upon the “gain” from the sale of the stock less the difference be- 
tween the book value at the time of purchase and of sale. For example, the X 
corporation buys one share of its stock at $100, the book value being $200. 
It later sells the same share for $500, the book value having increased to $3c0. 
The taxable gross income should then be $300 ($400, the difference between 
purchase and sale price, less $100, the increase in book value). Of course, if the 
transaction is the typical “‘in-and-out”’ one, the book value remains unchanged 
and the entire difference between the purchase and sale is taxable income. The 
same formula is applicable if the corporation wishes to take a deductible 


*8 49 Stat. 1678 (1936), 26 U.S.C.A. § 111 (a) (Supp. 1937). 
19 See Tennessee v. Whitworth, 117 U.S. 129, 136 (1886). 


2° Even if the increased surplus results in part from a non-taxable income, the same solu- 
tion is applicable since it is as theoretically undesirable to tax non-taxable income once as to 
tax taxable income twice. 
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loss. The deductible loss should be allowed on the difference between the sale 
of the stock less the difference between the book value at the time of purchase 
and sale. For example the X corporation buys one share of stock at $300, the 
book value being $200. It later sells this share for $50, the book value having 
decreased to $100. The deductible loss would be $150 ($250, the difference 
between the purchase and sale price, less $100, the decreased book value). 

One difficulty with this approach is that it is expensive and difficult to as- 
certain the book value of a share of stock at any given time.” Partially to 
eliminate this objection the Statute should provide that the purchase price is 
presumed to be the book value unless otherwise shown by a preponderance of 
the evidence. If the taxpayer sells a share of stock at a higher price than he 
paid for it and believes the gain should not be included as income, the burden 
of proving that this gain is represented by a corresponding increase in book 
value should be upon the taxpayer. Likewise, if the taxpayer sells a share of 
stock at a lower price than was paid for it, and desires to decrease his income 
tax assessment, he should have the burden of proving that the book value of the 
stock has not decreased while the company was holding it. The general policy 
of not favoring this type of transaction and the greater ease of proof by the 
corporation is a justifiable basis for imposing this rule.” 

It is submitted that because of the undesirable nature of such transactions,” 
the federal government might also impose an excise tax on treasury stock 
transactions. 


See H. S. Crocker Co., 5 B.T.A. 538 (1926), the findings of fact included as one item 
“accumulated profits.’”’ Since this finding was only incidentally used in the opinion, it must 
have been obtained without very great difficulty. 


* Nusbaum, Acquisition by a Corporation of Its Own Stock, 35 Col. L. R. 971 (1935); 
note, 47 Harv. L. Rev. 693 (1934); cf. Wormser, The Power of a Corporation to Acquire Its 
Own Stock, 24 Yale L. J. 177 (1915). 

23 Note 22, Supra. The English rule completely prohibits these transactions. Trevor v. 
Whitworth, 12 A. C. 409 (1887); Companies Act, 1928, 19 & 20 Geo. V, c. 23, §45; Levy, Pur- 
chase by an English Company of Its Own Shares, 79 U. of Pa. L. Rev. 45 (1930). 





RECENT CASES 


Banks and Banking—Statutory Liability of Stockholders of Holding Company— 
[Federal and Michigan].—A holding company acquired a majority of the stock of 
seven banks by exchanging its own stock for that of these banks. On the insolvency 
of one of these subsidiaries and of the parent company, the plaintiff, receiver of the 
insolvent subsidiary, brought this suit against the stockholders of the parent corpora- 
tion as the beneficial owners of the stock of the insolvent bank, to recover the statu- 
tory double liability thereon, held, complaint dismissed. In the absence of averments 
of fact that Bancorporation was without substantial assets other than bank stock, 
its corporate entity could not be disregarded so as to charge its stockholders with the 
liability of the corporation Pearson v. All Borg.t Where a securities corporation ac- 
quired bank stock in the course of its general business, a similar finding of immunity 
of the stockholders was predicated on the absence of fraudulent intent to evade the 
liability Burrows v. Emery. So also, no liability attached to stockholders of an in- 
solvent holding company owning double liability bank stock where such stockholders 
had been assured that the company would invest in industrials alone Nettles v. Rhett.s 

The situation presented by these three cases is one in which the courts must choose 
between the strong statutory policy of protecting bank depositors expressed in the 
double liability provisions which existed until recently under the national banking 
law‘ and in all but ten states,’ and the concept of corporate entity which operates to 
limit stockholders’ liability. The tendency in the application of the statutes has been 
to extend liability’ by disregarding the forms of transactions so as to hold the real 
owner of bank stock.* In the simple case, where a corporation controlled by the 
owner of bank stock has taken title to stock previously held by him in his individual 
capacity, the courts have had little difficulty in disregarding the corporate entity 
because of the intentional fraud on the depositors,® and this device to avoid liability 


* 23 F. Supp. 837 (Ill. 1938). 2 280 N.W. 120 (Mich. 1938). 

3 24 F. Supp. 304 (S.C. 1938). This decision is interesting in view of a previous holding in 
the same situation that the liability of preferred stockholders was not affected by a showing 
that they had never owned bank stock but had purchased holding company stock for cash, and 
that they had no control of the company. Nettles v. Rhett, 94 F. (2d) 42 (C.C.A. 4th 1938). 

4 38 Stat. 273 (1913), 12 U.S.C.A. § 64 (1936). 

5 80 U. of Pa. L. Rev. 1133, note 1 (1932). 

* For a discussion of the validity of this concept see Latty, Subsidiaries and Affiliated 
Corporations, c. 2 (1936). 

7 Michie, Banks and Banking, c. 15, §§ 72-102 (1932). 

§ Pauly v. State Loan and Trust Co., 165 U.S. 606, 619 (1896). 

* Corker v. Soper, 53 F. (2d) 190 (C.C.A. sth 1931) cert. denied, Corker v. Howard, 285 
U.S. 540 (1931); Harris Investment Co. v. Hood, 123 Fla. 598, 167 So. 25 (1936); Brusselback 
v. Cago Corp., 85 F. (2d) 20 (C.C.A. 2d 1936) cert. denied, 299 U.S. 586 (1936); Durrance v. 
Collier, 81 F. (2d) 4 (C.C.A. 5th 1936). 
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has been no more successful than the older one of registering the stock in another’s 
name.*° 

Litigation concerning the failure of the Detroit Bankers Company and its operating 
banks presents the more difficult problem arising where the holding company was 
organized for the legitimate purpose of unifying the operation of a group of banks. 
In finding that the company was liable on the failure of a bank whose stock was held 
in trust for a wholly owned subsidiary of the company, the court based its decision on 
the “beneficial owner” theory. On failure of the company, both the state and federal 
courts in finding the stockholders liable," relied on a provision in the stock certificate, 
held to be a contract, that the stockholders would be liable for any losses sustained 
by the company through the failure of the operating banks, although the federal court 
intimated that in view of the statutory policy the same result would be reached even 
in the absence of a contract." That a contract, though material to liability is not pre- 
requisite, at least in the federal courts, where the holding company was dealing pri- 
marily in bank stock and had no other substantial assets, is shown by the Banco- 
Kentucky cases.*4 The stockholders of a corporation owning trustees’ participation 
certificates containing a contract similar to the above were held liable as the real 
owners of the bank stock and the absence of such a contract in the stock certificates 
of the holding company was held not controlling.’ That liability arises in such cir- 
cumstances, without a contract and without fraudulent intent to evade the statute is 
shown by Nettles v. Rhett'* where the decisions of the lower court"? for the stockholders, 
based on these grounds was reversed. 

Although there is language in the cases that wherever a corporation owns double 
liability bank stock, its stockholders will be liable thereon,'* such a broad view of 
liability has been questioned? and is not supported by the cases. Particularly where 
the purpose in setting up the holding company is other than to evade liability, the 
principal cases show that stockholders are not held liable where there were substantial 


© Case v. Small, 10 Fed. 722 (C.C. La. 1881); Ohio Valley Nat’l Bank v. Hulitt, 204 U.S. 
162 (1906). 

™ Fors v. Farrell, 271 Mich. 358, 260 N.W. 886 (1935) noted 20 Minn. L. Rev. 217 (1936). 

™ Simons v. Groesbeck, 268 Mich. 495, 256 N.W. 496 (1934); Barbour v. Thomas, 86 F. 
(2d) 510 (C.C.A. 6th 1936) cert. denied, 300 U.S. 670 (1936). See also the opinions of the lower 
court, 7 F. Supp. 271 (Mich. 1933) noted 2 Univ. Chi. L. Rev. 484 (1935) and 33 Mich. L. 
Rev. 273 (1934). 

"3 Barbour v. Thomas, 86 F. (2d) 510, 518 (C.C.A. 6th 1936). 

™ Laurent v. Anderson, 70 F. (2d) 819 (C.C.A. 6th 1934); BancoKentucky’s Receiver v. 
Louisville Trust Co.’s Receiver, 263 Ky. 155, 92 S.W. (2d) 19 (1936); Anderson v. Atkinson, 
22 F. Supp. 853 (Ill. 1938); Anderson v. Abbott, 23 F. Supp. 265 (Ky. 1938). 

*s Anderson v. Abbott, 23 F. Supp. 265 (Ky. 1938). 

6 94 F. (2d) 42 (C.C.A. 4th 1938) noted 33 Ill. L. Rev. 104 (1938). See also Metropolitan 
Holding Co. v. Snyder, 79 F. (2d) 263, 103 A.L.R. g12 (C.C.A. 8th 1935); Hansen v. Agnew 
80 P. (2d) 845 (Wash. 1938). 

7 20 F. Supp. 48 (S.C. 1937). Cf. the approved quotation from a case involving a different 
point in Burrows v. Emery, 280 N.W. 120, 124 (Mich. 1938). 

® Nettles v. Rhett, 94 F. (2d) 42, 47 (C.C.A. 4th 1938) quoted with approval in Hansen 
v. Agnew, 80 P. (2d) 845, 852 (Wash. 1938). 

Nettles v. Sottile, 184 S.C. 1, 33, 191 S.E. 796, 809 (1937). 





100 THE UNIVERSITY OF CHICAGO LAW REVIEW 


assets in addition to bank stock or a substantial business exclusive of dealings in such 
stock. Despite the existence of language to the contrary,?° such cases are not to be 
explained by the absence of a fraudulent intent. It is suggested that where the pur- 
pose of the holding company was primarily to profit from the banking business of its 
subsidiaries, the policy of the statute that those who profit from banking shall assume 
an additional liability justifies the “piercing of the corporate veil” even where the 
corporation had substantial assets in addition to bank stock. Conversely, where there 
was operated a non-banking business, as in Burrows v. Emery,?? which business only 
incidentally dealt in bank stock, such considerations of policy do not apply. On the 
other hand, it may be argued in support of both cases that whatever the purpose of the 
holding company, the fact that it held substantial assets in addition to bank stock, 
presumably sufficient to meet the reasonable strains of the business, will protect its 
stockholders from further liability on ordinary principles. But where the stockholder’s 
defense is that he was assured that only industrial stock would be purchased,’ it is 
difficult to see why this should be available as against creditors of the bank, or any- 
one other than the promoters themselves.*4 Cases denying liability may also be in 
accord with the tendency to repeal the statutes creating it.*s The usefulness of this 
device as a protection to bank depositors has been questioned” and in recent years it 
has generally been superseded by deposit insurance. But any argument in favor of the 
restriction of liability on analogy with the policy of these statutes must overcome 
the objection that they contemplate the existence of a different type of protection for 
creditors. 


Contracts—Statute of Frauds and Formalities of Agreement To Arbitrate—[New 
York].—The petitioner entered into nine oral contracts of sale with the respondent, 
each exceeding the value of fifty dollars, and confirmed by written standard forms of 


sales notes, mailed to and retained by the respondent without objection. Each note 
contained a provision that “any controversy arising under or in relation to the par- 
ticular contract should be settled by arbitration.”” The respondent failed to perform 
three of the contracts. Held, the statute of frauds was no bar to a motion to compel 
arbitration. The existence of a written contract,‘ although not signed by the party 
to be charged, satisfies the formal requirements of the New York Arbitration Act.? 
In re Exeter Mfg. Co.3 


2° Burrows v. Emery, 280 N.W. 120, 124 (Mich. 1938). 

t See note 15 supra. 22 280 N.W. 120 (Mich. 1938). 

23 Nettles v. Rhett, 24 F. Supp. 304 (S.C. 1938). 

24 This case may be explained as a result of the state statute which made the purchase of 
bank stock by a corporation illegal. 

2s Double liability of bank stockholders has been recently abolished or modified as to na- 
tional banks, 48 Stat. 189 (1933), 12 U.S.C.A. 64a (1936) and as to state banks in a majority 
of states. But an attempt to repeal the double liability provisions in Illinois by a constitutional 
amendment submitted to the voters failed in the November, 1938, election. 

26 See the statement in Nettles v. Rhett, 20 F. Supp. 48, 52 (S.C. 1937). 

* The question of whether a written contract was actually formed by the respondent’s 
retention of the sales notes without objection is referred to the lower court. 

? Gilbert-Bliss, Civil Practice Act of New York §§ 1448, 1449 (1938). 

3.5 N.Y.S. (2d) 438 (1938). 
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It is uniformly held that a contract which is within the statute of frauds as to some 
of its provisions, is unenforceable in any part.4 Under such a rule it would seem that 
the arbitration clauses in the contracts in the instant case were equally unenforceable.s 
To enforce the arbitration clause is tantamount to taking the main contract out of the 
statute of frauds and is thus opposed to the spirit of the act.* A similar problem is 
presented where, in conjunction with a contract within the statute of frauds, a sub- 
sidiary promise to reduce it to writing is made.’ The great weight of authority is that 
the subsidiary promise is unenforceable.* The dissenting opinion in the principal case 
sets out why the arbitration statute involved should not be interpreted to repeal the 
statute of frauds.? 

The instant case is another illustration of how the courts nullify the effect of the 
statute of frauds,'° because of the widespread dissatisfaction with it.* In the novel 
borderline case, the essentially determining factor is said to be the underlying attitude 
of the court toward the policy of the statute.*? Furthermore in this case there was 
sufficient corroborative evidence of the contracts*3 to avoid the evils which the statute 
of frauds was designed to combat. In such a situation, courts have, in many instances, 
withdrawn from the operation of the statute, cases that appear to be plainly within 
its letter.*4 It has been submitted that the statute of frauds has remained prac- 
tically unchanged in phraseology because the courts have construed it so as not 


4Traiman v. Rappaport, 41 F. (2d) 336 (C.C.A. 3d 1930); 2 Williston, Contracts § 532 
(rev. ed. 1936). 


’ This problem has arisen mostly in regard to the enforceability of personal property pro- 
visions which form part of a contract coming within the statute of frauds applicable to real 
property and vice versa. 


* McNeill, Agreements to Reduce to Writing Contracts within the Statute of Frauds, 15 
Va. L. Rev. 553, 561 (1929). 


7It is termed “‘subsidiary promise” because the problem of whether it is unenforceable by 
reason of being a part of one entire contract within the statute of frauds does not seem to have 
been decided in any specific case. Id. at 560 note 34. 


5 Deutsch v. Textile Waste Merchandising Co., 212 App. Div. 681, 209 N.Y. Supp. 388 
(1925). 


95 N.Y.S. (2d) 438, 441 (1938). 


to «« 


... the famous Statute, .... has so suffered in the process of judicial distillation 
that there is nothing left of it but a caput mortuum.’’ 12 Can. Bar Rev. 660, 661 (1934). 


™ 2 Williston, op. cit. supra note 4, at § 524. Willis, the Statute of Frauds—a Legal Anach- 
ronism, 3 Ind. L. J. 427, 528 (1928). 


" Vold, Application of the Statute of Frauds under the Uniform Sales Act, 15 Minn. L. Rev. 
391, 440 (1931). 


"3 The facts that respondent retained the nine sales notes without objection and actually 


performed six of the contracts certainly corroborate the existence of the three contracts in- 
volved. 


"4 Arant, Suretyship 105 (1931). See also Arant, A Rationale for the Interpretation of the 
Statute of Frauds in Suretyship Cases, 12 Minn. L. Rev. 716 (1928). 
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to interfere with legitimate transactions or changing business conditions. But the 
attempts to modify or repeal the statute of frauds by judicial interpretation have 
brought about many complexities and overrefined distinctions.'? The result is a 
conflict of decisions not only between the various jurisdictions'* but within one juris- 
diction.’® This situation illustrates the need for legislative action. Many writers urge 


*s Costigan, Has There Been Judicial Legislation in the Interpretation and Application of 
the ‘‘Upon Consideration of Marriage” and other Contract Clauses of the Statute of Frauds? 
14 Ill. L. Rev. 1, 40 (1919). 


© The late Professor Costigan argued that the courts are not revising or repealing the 
statute of frauds but have been engaged in legitimate legal work. Jd. at 28 ff.; but see notes 
10 and 14 supra. 


17 Vold op. cit. supra note 12, at 440; Williams, The Statute of Frauds: Section IV 281 
(1932). 


8 Vold, op. cit. supra note 12, at 391; Costigan, op. cit. supra note 15, at 39. 


9 For a few reviews of the cases within a specific jurisdiction, see: Hutton, The Need to 
Simplify the Formal Requisites of Contracts in Mississippi by Revising the Doctrine of Con- 
sideration and the Statute of Frauds, 7 Miss. L. J. 294 (1935); Carey, Guaranties and the 
Statute of Frauds in Wisconsin, 2 Wis. L. Rev. 193 (1923). Starke, Part Performance and the 
Statute of Frauds in Colorado, 2 Rocky Mt. L. Rev. 209 (1930); Williams, Vendor and Pur- 
chaser—Statute of Frauds—Sufficiency of Memorandum, (No. Car.), 15 No. Car. L. Rev. 81 
(1936); Williams, Missouri Law on Performance of Oral Contracts as a Method of Validation 
When Statute of Frauds Is Invoked, 20 St. Louis L. Rev. 97 (1935); Kingsley, Some Comments 
on the Sections of the Minnesota Statute of Frauds Relating to Contracts, 14 Minn. L. Rev. 
746 (1930). 

For a few close and questionable decisions in Illinois, see: Decker v. West, 273 Ill. App. 
532 (1934) (partners’ agreement not to compete with each other within five years of dissolu- 
tion not within one-year clause of statute of frauds because death may intervene); White v. 
Murtland, 71 Ill. 250 (1874) (contract to support a twelve year old girl until she is eighteen 
years of age is not within one year provision of the statute of frauds as death may inter- 
vene); compare with Washburn v. Hoxide Institute, 249 Ill. App. 194 (1928); Butcher Steel 
Works v. Atkinson, 68 Ill. 421 (1873); Comstock v. Ward, 22 Ill. 249 (1859) (contract to lease 
for one year held to be within the statute of frauds although might possibly be performed 
within a year). 

Faith v. Yocum, 51 Ill. App. 620 (1893) (parol license to enter and cut timber is not within 
statute of frauds for no interest in land is involved). Contrast with Lear v. Chouteau, 23 III. 
37 (1859) (right to take and remove coal is an interest in land). 

Gary v. Newton, 201 Ill. 170, 66 N.E. 267 (1903) (release of an expectancy in realty by an 
heir is a contract for an interest in land); but see, Galbraith v. McLain, 84 Ill. 379 (1877) 
(holding an expectancy not to be such an interest in land under the statute of frauds). 

Edmonds v. Gourley, 362 Ill. 147, 199 N.E. 287 (confirmation of oral contract); Morley v. 
Holding Corp., 261 Ill. App. 313 (1931) (sufficiency of waiting to take contract out of the 
statute); Burnett v. Meisterling, 327 Ill. 564, 158 N.E. 806 (1927) (incorporation into the 
memorandum); Ward v. Davis, 82 Ill. 311 (1876) (incorporation of a newspaper advertisement 
into a memorandum); Work v. Cowhick’s Adm’r, 81 Ill. 317 (1876) (incorporation of note and 
writing to form sufficient memorandum); DeVares v. Corea, 202 Ill. App. 465 (1916) (suf- 
ficiency of memorandum); Gentleman’s Driving Club v. Union Biscuit Co., 151 Ill. App. 324 
(1909) (sufficiency of memorandum); Spangler v. Danforth, 65 Ill. 154 (1872) (sufficiency of 
description in memorandum). 

Gould v. Elgin City Banking Co., 136 Ill. 60, 26 N.E. 497 (1891) (part performance); Scott v. 
Desire, 175 Ill. App. 215 (1912) (part performance); Ramsey v. Leston, 25 Ill. 98 (1860) (part 
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complete repeal of the statute*® and in England, where the dissatisfaction with the 
statute seems to be greater than in America, the Law Revision Commission has recom- 
mended complete repeal of section 4 of the statute of frauds, section 4 of the Sales of 
Goods Act, and section 3 of the Mercantile Law Amendment Act. In America, how- 
ever, while the judicial trend is to withdraw cases from within the scope of the statute, 
there seems to be no decided trend in state legislation.*? Of significance is the fact that 
the drafters of the proposed Federal Sales Act, sponsored by the Merchants Association 
of New York, have reduced the figure of $500 in the Uniform Sales Act to $50 in the 
federal act with the avowed purpose of covering a larger volume of transactions. While 
such developments do indicate that some kind of formality of transaction is desired 
by the business and commercial world and thus complete repeal of the statute of 
frauds is not necessary, they do not mean that the statute is well drafted.*3 A possible 
statutory change might be to exclude from its operation those contracts which are 
proved by sufficient corroborative evidence. It is hoped that provision for law re- 
vision commissions or “‘ministers of justice” will be made in more and more states.*4 
One undertaking of such a commission might be to make recommendations to the 


performance); Flannery v. Woolverton, 329 Ill. 424, 160 N.E. 762 (1928) (part performance); 


Simpson v. Wrate, 337 Ill. 520, 169 N.E. 324 (1929) (fraud as a bar to a plea of the statute of 
frauds). 


*° T. Williams op. cit. supra note 15, at 281. Willis, op. cit. supra note 11, at 427, 528 and 
authorities cited. 


* Report of the English Law Revision Committee, The Statute of Frauds and the Doctrine 
of Consideration, 15 Can. Bar J. 585 (1937). 


#2 Statutory changes since 1926 which seem to be drafted with a view of narrowing the 
scope of the statute are: Iowa L. 1925, c. 185, 171 (adds provisions to section 4 of Uniform 
Sales Act that contracts not denied in pleadings will be enforced and further oral evidence of 
the maker against whom a written contract is sought to be enforced shall be competent to 
establish the same). Miss. L. 1926, c. 152, 240-41 (statute now covers contracts not to be 
performed in fifteen months instead of one year as in previous statute). Ohio L. 1931, 110-111 
(repeals extension of statute made in 1925). Cal. L. 1931, c. 1071, 2260-2262 (replaces old 
statute covering transactions of $200 and over with section 4 of Uniform Sales Act covering 
transactions of $500 or over). 

Those which seem to broaden the statute are: Miss L. 1926, c. 152, 240-241 (requires au- 
thority of agent to be in writing for any contract not to be performed in fifteen months). 

Penn. L. 1925, 310-11 (court held statute inapplicable to choses in action because not 
contained in title of act. This act revised the title so as to cover choses in action). Del. 
L. 1933, C. 157, 568 (inserts section of statute applying to contracts to will or devise by deceased 
in actions against personal representative or heirs). Del. L. 1933, c. 158, 570 (adopts Uniform 
Sales Act). N.Y. L. 1933, c. 574, 1188 (statute of frauds made to apply to contracts perform- 
ance of which is not to be completed before the end of a lifetime; likewise to a contract to 
bequeath property or make a testamentary disposition of any kind; likewise to a contract 
to establish a trust). N.Y. L. 1934, c. 750, 1528 (applies statute of frauds to certain real prop- 
erty transactions and requires agent’s authority to be in writing). 


*3 Poor draftsmanship has been a big criticism of the act. Willis, op. cit. supra note 11, at 
536. Also Report of English Law Revision Committee op. cit. supra note 21, at 5go. 
*4 MacDonald, The Law Revision Commission of the State of New York, 26 Georgetown 


L. J. 60 (1937); Shientag, A Ministry of Justice in Action—The Work of the New York State 
Law Revision Commission, 22 Cornell L. Quar. 183 (1937). 








104 THE UNIVERSITY OF CHICAGO LAW REVIEW 


legislature as to desirable changes in the local statute of frauds with a view of bringing 
about greater uniformity in the cases and yet to conform to business and commercial 
practices.?s 


Corporations—Readjustment of Preferred Stockholders’ Rights to Arrearages— 
[Wisconsin].—In an attempt to scale down arrearages on cumulative first preferred 
stock, the defendant corporation, among other amendments to the charter, authorized 
and directed the directors to declare a dividend of $20 on each share of first preferred 
stock, payable in non-interest bearing dividend warrants maturing in ten years and 
convertible into 1} shares of common stock. The warrants were to be offered in full 
discharge of all accumulated and unpaid dividends, which totaled $35 per share. By 
separate resolution, the board was directed to purchase the warrants at fifty per cent 
of face value ($10) from those desiring to sell to the corporation. The plaintiff share- 
holder sued to enjoin. Held (two judges dissenting), injunction denied. The court, how- 
ever, gave the dissenting stockholder judgment for a cash dividend of $20 per share. 
Johnson v. Bradley Knitting Co.* 

After periods of depressed earnings corporations whose capital structures contain 
cumulative preferred stock are often faced with accumulations of dividend arrearages 
which it apparently will require several years of normal earnings to discharge and 
which, meanwhile, prevent payment of dividends on common stock. Many corpora- 
tions, in order to appease stockholders, or for other reasons such as raising new capital 
or improving the credit of the corporation, have attempted to meet this situation by 
plans of readjustment involving charter amendment. These plans may be grouped 
into two types: compulsory and voluntary. Under the former a charter amendment 
eliminating arrearages applies to all shares; under the latter stockholders are given at 


least an apparent option to retain their arrearages. Obviously the compulsory plan, 
if sanctioned by the courts, is the better from the point of view of the corporation, 
since all stockholders are forced to participate in the plan of readjustment. 

The propriety of amendments providing for the compulsory adjustment of ar- 
rearages is largely a matter of construction of the statutes authorizing charter amend- 
ment.? Compulsory elimination of accrued cumulative dividend arrearages has re- 
ceived no favor in the courts.3 It seems probable that a very specific statute, such as 


2s Costigan points out however that legislation cannot cover every conceivable point. 
Costigan, op. cit. supra note 15, at 35. 


* 280 N.W. 688 (Wis. 1938). 


? For a discussion of the background of the present practice of reserving to the state the 
power to alter or repeal the corporate charter, see 7 Fletcher, Cyclopedia Corporations 79 ff. 
(perm. ed. 1931). For a discussion of recent developments, see 46 Yale L.J. 985 (1937) and 
4 Univ. Chi. L. Rev. 139 (1936). 

The corporate charter may be amended either by the state or by stockholders in pursuance 
of an act of the legislature under the reserved power authorizing change in that manner. This 
note deals solely with the latter type of situation. 

The constitutional problem of impairment of contract or impairment of vested rights would 
arise if an attempt was made to authorize by statute a change in the contract of stockholders 
who purchased stock before the operation of the statute. 


3 See Berle and Means, The Modern Corporation and Private Property 268 (1934); Morris 
v. American Public Utilities Co., 14 Del. Ch. 136, 122 Atl. 696 (1923); Keller v. Wilson & Co., 
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the present New Jersey act,4 would allow such a readjustment; on the basis of the 
strong authority of the line of holdings by the Delaware supreme court,’ however, it 
is doubtful whether less specific statutes would be held to grant such power.’ Courts 
seem to feel that accrued arrearages, although no actual dividend has been declared, 
are to be treated somewhat in the nature of a debt.?7 It would seem the better view 
to protect the preferred stockholder as far as possible, since the principal feature and 
primary inducement to buy is the alleged security of preferred stock.* 

Under a voluntary plan of reorganization pursuant to charter amendment, pre- 
sumably a dissenter has an option in the acceptance or rejection of a proposal to 
eliminate his arrearages. Thus the problem of construction of statute and validity of 
amendment does not arise. The rights of a dissenter to arrearages may be jeopardized, 
however, where so-called voluntary plans mean financial loss to a non-assenter. It is 
said in Yoakam v. Providence Biltmore Hotel Co.9 that a so-called voluntary plan is in 
law compulsory “if to refrain therefrom would result in an obvious and substantial 
loss.”” This seems a fair rule, and insofar as this is the law, the interest of the preferred 
stockholder seems more secure than has been apparent heretofore. The result is in 
line with the policy of safeguarding arrearages illustrated in the Delaware line of cases. 

What will the courts consider a compulsory plan? Are amendments which, stand- 
ing alone, would be allowed although destructive of rights (e.g., reduction of the 
dividend rate,'* elimination of the sinking fund, or creation of prior preferred stock"), 


190 Atl. 115 (Del. 1937); Consolidated Film Industries, Inc. v. Johnson, 197 Atl. 489 (Del. 
1937); Lonsdale Securities Corp. v. Internat’] Mercantile Marine Co., 101 N.J. Eq. 554, 139 
Atl. 50 (1927); Roberts v. Roberts-Wicks Co., 184 N.Y. 257, 77 N.E. 13 (1906); Havender v. 
Federal United Corporation, 13 Corp. Journal 222 (Del. Ch. 1938). See also Harr v. Pioneer 
Mechanical Corp., 65 F. (2d) 332 (C.C.A. 2d 1933). Cf. Windhurst v. Central Leather Co., 
105 N.J. Eq. 621, 149 Atl. 36 (1930); Williams v. Nat’l] Pump Corp., 46 Ohio App. 427, 188 
N.E. 756 (1933); Romer v. Porcelain Products Inc., 1 Prentice-Hall Corporation Service, 20- 
266 (Del. Ch. 1938). 

4N.J. Rev. Stat. 1937, § 14: 11-1. The New Jersey law permits the corporation by 
amendment to “‘provide for funding or satisfying rights in respect to dividends in arrears.” 


5 See cases cited in note 3, supra. 


*It has been argued that the New Jersey courts have indicated that elimination of 
arrearages will be more readily permitted if there is no corporate surplus. Compare Windhurst 
v. Central Leather Co., 105 N.J. Eq. 621, 149 Atl. 36 (1930) with Colgate v. United States 
Leather Co., 75 N.J. Eq. 229, 72 Atl. 126 (1909). See Berle and Means, op. cit. supra note 3 
at 217. 

7 Courts speak of the right to arrearages as a “‘vested right.’’ This is question-begging termi- 
nology since if power is granted to change that right it is not vested. See Keller v. Wilson 
& Co., 190 Atl. 584 (Del. 1936). 

8 For consideration of policy involved, see Curran, Minority Stockholders and the Amend- 
ment of Corporate Charters, 32 Mich. L. Rev. 743 (1934); 46 Yale L.J. 985 (1937); 4 Univ. 
Chi. L. Rev. 645 (1937); Securities Exchange Commission Report on the Study and Investi- 
gation of the Work, Activities, Personnel, and Functions of Protective and Reorganization 
Committees, part VII, sec. III (1938). 

9 34 F. (2d) 533, 537 (D.C.R.I. 1929). 

© Davis v. Louisville Gas and Electric Co., 16 Del. Ch. 157, 142 Atl. 654 (1928). 


™ General Investment Co. v. American Hide and Leather Co., 98 N.J. Eq. 326, 129 Atl. 
244 (1925). 
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not permissible when coupled with a voluntary plan of eliminating arrearages, which 
stockholders must accept or suffer financial loss, since forcing cancellation of arrearages 
is a type of adjustment not permitted as part of a compulsory plan?” The Yoakam 
case intimated this, saying: “It is urged that the exchange... . is permissive, not 
compulsory. This interpretation, however, cannot be taken too seriously 

other words, if the holder of first preferred stock were to elect not to make the ex- 
change, he would be left with a stock called first preferred but stripped of nearly every 
characteristic which gave it value.”3 

Voluntary plans fall into two categories: (1) Plans containing as a feature the 
issuance of prior preferred stock, and (2) Plans attempting elimination of arrearages 
without issuance of prior preferred stock. 

In the former category there are three solutions. First, a corporation may not be 
permitted to carry through a voluntary plan which forces cancellation of arrearages 
through financial pressure applied by destructive (even though permissible) compul- 
sory amendments. This may seem anomalous, but is an understandable position since 
the shareholders who chose to accept that voluntary plan probably agreed to the 
elimination of rights in contemplation of that voluntary plan, i.e., they never would 
have agreed to the elimination of rights unless they knew that they could trade in their 
stock. (This would also indicate that stockholders considered everything part of a 
single plan.) Johnson v. Lamprecht'4 is a recent indication that this approach, in accord 
with the Yoakam dictum, will not be followed by the courts. 

Second, although the corporation may completely carry through the plan, the 
courts may protect the dissenter’s rights both on declaration of dividends and dissolu- 
tion of the corporation. Arrearages will be protected if the dissenter is to be granted 
an injunction against dividends on the new preferred until an equal amount is paid 
on his arrearages, and if a dissenter is allowed to share equally with those who made 
the exchange, on dissolution. In Wilcox v. Trenton Potteries Co.s a voluntary plan for 
funding arrears of dividends on preferred stock was executed. The holders were of- 
fered non-cumulative shares for their stock, plus “funding certificates” for the divi- 
dend arrearages on that stock, the certificates to pay interest of four per cent per year 
out of the earnings of that year, the interest to be non-cumulative. The court said 
that this interest payment was in fact a dividend, and if the four per cent payment 
was a dividend it could not be made to the assenting class of preferred shareholders 
to the exclusion of the others. As a consequence, if the corporation made provision 
for the payment of such interest, it would be required to pay a like amount to non- 
assenting holders of preferred stock. This case, while contrary to the Yoakam dictum 
in allowing the plan to go through at all, is yet in accord with the policy of it in refusing 
to allow destruction of the rights of the dissenter, and if followed perhaps makes the 
protection offered in the Yoakam dictum unnecessary. 

2 See Williams v. Standard Oil Co. of Louisiana, 278 U.S. 235 (1929) and Carter v. Carter 
Coal Co., 298 U.S. 238 (1936). 

13 34 F. (2d) 533, 537 (D.C.R.I. 1929). 

4 133 Ohio St. 567, 15 N.E. (2d) 127 (1938). The court here refused to enjoin the consum- 
mation of a plan offering prior preferred stock for old preferred plus arrearages. The court 
seemed to feel that although the Yoakam dictum was sound, this plan did not go so far as to be 
governed by the sanctions of that dictum. See the appellate court opinion 11 Ohio Opinions 
323 (1937)- 

864 N.J. Ch. 173, 53 Atl. 474 (1902). 
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But, as the third possible solution, the courts have refused to protect the dissenter 
in either way indicated above in decisions more recent than the Wilcox case. The out- 
standing decision on the failure to protect on dissolution is Matter of Duer,** which, in 
contrast to the Delaware view, upheld the terms of a readjustment which gave as- 
senters a prior preferred stock. The decision is anomalous in allowing by indirect 
method the elimination of the right to arrearages, a readjustment which may not be 
made directly. The Duer case is directly contrary to the Yoakam dictum, as well as to 
the language of the court in the Wilcox case, and indicates that this type of plan may 
not be treated as compulsory even if destructive of the dissenter’s rights."? Defense 
of the position is that the dissenter has the powerful wedge of the right to the payment 
of accruals before the payment of dividends to the common stockholder, and in the 
normal case will suffer little or no prejudice.** 

It has been suggested that, although the Yoakam dictum may not be followed, the 
protection of equity will aid the dissenter to some extent.'® This may be some com- 



































6 270 N.Y. 343, 1 N.E. (2d) 457 (1936). 


17 See also Ainsworth v. Southwestern Drug Corp., 95 F. (2d) 172 (C.C.A. 5th 1938), in 
which the court refused to enjoin payment of dividends on prior preferred stock in preference 
to the old preferred. 


8 A distinction should be made between two types of cases of issuance of prior preferred 
stock. In the one case issuance is part of a plan which decreases the value of the old pre- 
ferred stock by factors or amendments other than those resultant from the very issuance of 
prior preferred stock. These may take the form of a reduction of the sinking fund, elimination 
of the cumulative feature, and reduction of the dividend rate. This plan virtually forces the 
stockholder to take new preferred in exchange for his old stock plus arrearages. In the other type 
of case there is permissible issuance of prior preferred stock without the accompanying decrease 
in rights of the old preferred. This destroys the right of the stockholder to priority in divi- 
dends and on dissolution. It may be argued that this also forces exchange and giving up of 
arrearages since there is loss of preference without the added protection of additional capital 
obtained in the usually contemplated instance of issuance of preferred stock to be sold on the 
open market. The above-mentioned types of cases must be distinguished for two reasons: 
First, there is no lessening of rights which amounts to a stripping of nearly every characteristic 
which gave it value, forcing stockholders to part with arrearages, through the vote of those 
intending to exchange their stock for preferred stock. A class vote is usually required when 
incidents of preferred stock are changed. The fact that preferred stock was issued con- 
stitutes a change which was permissible in any event. Second, the stockholder retains the 
power of preventing payment of dividends on common stock until his accrued dividends are 
paid. 

It may be argued, on the other hand, that the time element isimportant, since common stock- 
holders (who usually control the management) may hold out to force an exchange. This argu- 
ment must be discounted for these reasons: First, the discretion of the board of directors is 
very wide and it is very difficult to force payment of a dividend in any case; second, the accept- 
ance of the plan by the others increases the dissenter’s chance of getting his arrearages paid; 
and third, as a practical matter, since the whole purpose of these machinations is to pay divi- 
dends on common stock more quickly than otherwise possible, the dissenter is likely to be 
paid off as quickly as possible. 

9 See Securities Exchange Commission Report, op. cit. supra note 9, app. B, part IIT; 
Berle and Means, op. cit. supra note 9, at 150, 151, and 267; Shields v. Ohio, 95 U.S. 319, 326 
(1877) (“The power of alteration and amendment is not without limit’’); Johnson v. Lamp- 
recht, 133 Ohio St. 567, 15 N.E. (2d) 127 (1938). 
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fort to the dissenter, but the scope of these equitable powers is much in doubt and they 
have seldom been used.”° 

In the other type of voluntary readjustment, involving no issuance of prior pre- 
ferred stock, the stockholder retains his right to preference both in dividends and on 
dissolution. Rights of dissenters do not become subordinate to those of acceptors and 
are not jeopardized by the exchange. 

Although in the instant case the plaintiff claimed that the plan was in fact “com- 
pulsory,” not “voluntary,” that argument is less persuasive in this type of situation 
than where prior preferred stock is involved. The trial court here found that the plan 
was voluntary and that thus the fact that a $20 dividend warrant was offered in full 
satisfaction of $35 accumulated arrearages was not a transaction in which the court 
need interfere. There is some judicial support for this point, and it would seem that 
the trial court was correct, since the dissenter retains all rights. 

The supreme court modified the trial court’s decision and, as the Delaware court 
did in the cases of attempted compulsory elimination of arrearages, protected the dis- 
senter. The court gave the dissenting stockholder a judgment for $20 in cash. It is 
doubtful that the dissenter needs protection in this type of situation since he retains 
the right to full arrearages before dividends on common stock can lawfully be paid. 

The theory upon which the court gave judgment for a cash dividend is difficult to 
perceive. It was probably based on the appellant’s contention that the corporation 
cannot declare a dividend to those only of its first preferred shareholders who are 
willing to take less than the amount due them in full payment of their claim. This is 
predicated on the rule that a dividend may not be declared to a part of the preferred 
shareholders to the exclusion of the rest. 

Other decisions are in conflict with the instant case. In Hastings v. International 
Paper Co.** the following resolution was adopted: “‘That for the purpose of adjusting 
and settling in full the deferred cumulative dividends upon the outstanding preferred 
stock of this company, a dividend of 334 per cent upon such stock is hereby declared, 
payable 7} per cent in cash, 14 per cent in preferred stock, of this company, and 12 
per cent in common stock, and that such dividend shall be paid . . . . to the holders of 
undisputed preferred stock to be stamped with a notation thereon to the effect that 
the accumulated dividends have been settled and paid in full.” Ninety-one per cent 
accepted. The plaintiff did not accept and sued to compel declaration of dividends 
since the resolution only made available enough cash to pay 7} per cent of the ac- 
cumulations. The court dismissed the complaint, saying, “The board merely declared 
a plan to adjust and settle deferred dividends upon the corporation’s preferred stock, 
with such of the holders as were willing to accept such settlement, by paying 7} per 
cent of such accumulated dividends in cash, 14 per cent thereof in preferred stock, 
and 12 per cent in the common stock of the corporation. The board of directors de- 
clared the 333 per cent dividend only in the manner stated.” In Wilcox v. Trenton 
Potteries ,?? which was similar to the instant case, the court refused to enjoin an attempt 


2 Some jurisdictions have statutes requiring the purchase of dissenters’ shares at an ap- 
praised value when certain rights are changed. The inadequacy of these statutes is discussed in 
the Securities Exchange Commission Report, op. cit. supra note 9, at 195 ff. and app. B, 
sec. ITI. 

187 App. Div. 404, 175 N.Y. Supp. 815 (1919). 
2264 N.J. Ch. 173, 53 Atl. 474 (1902). 
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to fund arrears with interest-bearing certificates. In Terry v. Eagle Lock Co.*3 in 


7 denying a judgment for cash when a stock dividend was declared, the court said, 
. “Tt is in effect asking the court to make a new dividend instead of enforcing the one 
a made by the company. If the petitioner is entitled to receive anything it is stock.” 


d In none of the cases involving the exchange of prior preferred stock for arrearages was 
a cash judgment for accruals given to dissenters. 

Perhaps the peculiar result in the instant case might have been prevented by 
greater care in the drafting of the amendment. Had the drafters in place of the words 
“declare a dividend” used some such phrase as “offer and exchange” the result might 

have been different. The identical words, “declare a dividend,’ however, were used 
ill 3 : 4 ; 
in the Hastings case in which a contrary result was reached. 


. The decision puts a premium on dissenting in this situation, since the assenter re- 
ceives a $20 dividend warrant, exchangeable for only $10 in cash, while the dissenter re- 
rt ceives an immediate cash payment of $20. This appears inequitable from the point of 
% view of the assenting stockholder, and it is likely to make a voluntary plan of eliminat- 
i ing arrearages difficult to carry through. Whether or not this case goes too far in pro- 
om tecting arrearages, in view of the fact that the dissenter retains his right of priority to 
dividends, is a question of policy.24 It seems, however, that unless such an important 
to feature of preferred stock as its accrued cumulative dividends is protected to some 
i. degree, the advantages of such shares will be highly illusory and investment in pre- 
= ferred stock will be discouraged. 
is 
od Criminal Law—Abortion—Preservation of Health as a Justification—[England].— 
An eminent obstetric surgeon in what was evidently a test case defended his perform- 
a ance of an abortion on a feeble minded girl of fifteen whose pregnancy resulted from a 
e rape, on the ground that the girl’s health would have otherwise been seriously en- 
: dangered. The defendant’s contention was that danger to health was no less a justi- 
bu fication for his conduct than danger to life. Although the English statute does not 
i permit abortion even where necessary to save the woman’s life, the jury was instructed 
. that if the defendant acted in good faith “for the purpose only of preserving the life of 
- the mother” he was entitled, and it was his duty, to perform the operation. Further- 
F more, if pregnancy was likely to make the mother a “physical or mental wreck” they 
might conclude that the operation was performed to save her life. Held for the de- i 
- fendant. The jury under these instructions and on the basis of medical evidence that 
k unless the pregnancy was interrupted the girl would become a mental wreck acquitted . 
a the defendant. Rex v. Bourne.* 
a This case, which gives judicial recognition to the medical belief that the operation 
le. should be permissible where continued pregnancy would injure the mother’s health,? 
on 23 47 Conn. 141, 164 (1879). See also State of Maryland v. Baltimore and Ohio R.R., 6 Gill 
pt (Md.) 363 (1847); Bulger Block Coal Co. v. United States, 48 F. (2d) 675 (Ct. Cl. 1931); 
Helvering v. General Utilities and Operating Co., 74 F. (2d) 972 (C.C.A. 4th 1935). 
ip 


24 Allowing the corporation to persuade the stockholders to part with their rights is a prob- 
B lem of fair presentation of information to be dealt with by the Securities Exchange Commis- 
: sion in its control over solicitation of proxies. 


* 186 L.T. 87 (1938). 
? British Medical Association Committee on Medical Aspects of Abortion 24 (1936). 
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is likely to exert considerable influence in the interpretation of abortion statutes in 
this country. Conceding the justifiability of the ultimate result, the English authori- 
ties have criticized the court for relying upon words in the Preservation of Infants Act, 
enacted sixty-eight years after the abortion statute and referring solely to the destruc- 
tion of a viable child,3 in construing this statute.‘ It is suggested that the jury should 
have been directed that it was a reasonable interpretation of the words “shall unlaw- 
fully use” in the statute, that the legislature contemplated occasions when it was law- 
ful to procure an abortion,’ which occasions should be determined with due regard for 
medical opinion.® 

A similar approach has been followed in this country in interpreting state statutes 
which allow no exceptions to the prohibition against abortions, but contain a limiting 
word such as “unlawfully” or “feloniously.”’ Although statutes differ widely, they 
generally permit the operation when necessary to save the life of the mother, and in 
three states an exception is made for the preservation of the woman’s health.* In view 
of the liberal construction of these statutes, whereby it is not necessary that the peril 
to life be imminent or that death be otherwise certain, to justify the operation,? and in 
view of the fact that the burden of proving that it was unnecessary rests on the 
prosecution,’ it is likely that an American court would also have acquitted the de- 
fendant in the instant case. This is particularly desirable where, as here, the pregnancy 
resulted from rape and the woman was mentally defective. It should be noted, how- 


3186 L.T. 154 (1938). 


4 Offenses against the Person Act § 57 (1861) “‘....and whosoever with intent to 
procure the miscarriage of any woman, whether she be or be not with child, shall unlawfully 
administer to her, or cause to be taken by her any poison or other noxious thing, or shall un- 
lawfully use any instrument or other means whatsoever, with like intent shall be liable to be 
kept in penal servitude for life or for any term not less than three years, or be imprisoned for 
any term not exceeding two years with or without hard labor.”’ 


5 186 L.T. 153 (1938). ‘“The great doubt which members of the legal and medical profession 
have felt ever since the year 1861, is as to what meaning should be attached to the word ‘unlaw- 
fully,’ but the majority of members of both professions have assumed that as the legislature 
used the word ‘unlawfully,’ then the inference is that it contemplated some occasions when 
the inducing of abortion is lawful.” 


6 Jd. at 155. 


7 See the excellent note in 35 Col. L. Rev. 87, 95, note 53 (1935); State v. Rudman, 126 
Me. 177, 136 Atl. 817 (1927) (necessity of saving life of mother or unborn child is a defense to 
charge of abortion though not expressly made so by statute). 


8 35 Col. L. Rev. 87, 89, go (1935). 


* State v. Dunklebarger, 206 Ia. 971, 221 N.W. 592 (1928) where good faith of the defendant 
as to necessity was sufficient. But see State v. Rudman, 126 Me. 177, 136 Atl. 817 (1927) where 
the only exception to criminal responsibility for abortion is necessity in fact of preserving 
the mother’s life—good faith being immaterial. 


t© Sears and Weihofen, May’s Law of Crimes § 143 (4th ed. 1938): ‘While usually this bur- 
den has not received careful analysis the courts apparently mean by this that the prosecu- 
tion has the burden of convincing of the negative ... . it is clear that there is a contrary 
view.”’ See discussion of cases in annotation to State v. Wells, 19 Ann. Cas. 636 (1909). Also 
State v. Miller, 90 Kan. 230, 133 Pac. 878 (1913); State v. Powers, 155 Wash. 63, 283 Pac. 439 
(1929); State v. Montifiore, 95 Vt. 508, 116 Atl. 77 (1922). 
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ever, that the state may prove the absence of necessity by circumstantial evidence," 
and it has been held that the operation was unnecessary where the evidence indicated 
that the doctor did not ascertain whether an infection had set in before operating and 
the woman had been healthy prior thereto, where the only evidence of indisposition 
was a headache and indigestion.*’ On the other hand, the good health and physical 
condition of the woman will not be presumed in the absence of testimony tending to 
show them." 

While Anglo-American law emphasizes the crime against society for thwarting the 
process of procreation, that of the Soviet Union and Germany is apparently more con- 
cerned with the interests of the mother. French law, however, since the early Napoleonic 
codes, has been severe. In the Soviet Union abortions were virtually legalized, prohib- 
ited only where the pregnancy is of more than three months’ duration or within six 
months of a prior operation.'s Although the German Code does not provide for excep- 
tions to the general prohibition,” in a recent case, similar to one in the United States in 
which the defendant was convicted,'? where there was danger of suicide due to preg- 
nancy resulting from extra-marital relations, the court held that if the abortion was the 
indispensable means for saving the mother’s life, the operation by the doctor was not 
unlawful."* The result was achieved by applying sec. 54 of the German Criminal Code 
relating generally to the defense of necessity to preserve life. The French Code likewise 
permits no exceptions,’? but in contrast to the liberal interpretation of the German 
court, a conviction was recently sustained although the operation was performed for 
“medical purposes.”’?° 

It is hoped that the reforms to be suggested by the Interdepartmental Committee 
in England following their investigation” after this significant decision, will eliminate 
the necessity of awkward statutory constructions by courts as in the instant case, and 
inspire American legislatures to take similar action. 


Equity—Vendor and Purchaser—Relief against Forfeiture—{England|.—The 
plaintiff contracted to buy land in Tasmania from the defendant for £321,000, which 
was to be paid in instalments. The agreement expressly provided that time was of the 


™" Gammack v. State, 6 N.E. (2d) 328 (Ind. 1937); Diehl v. State, 157 Ind. 549, 62 N.E. 51 
(1901); Rhodes v. State, 128 Ind. 189, 27 N.E. 866 (1891); State v. Bly, 99 Minn. 74, 108 N.W. 
833 (1906); Dixon v. State, 46 Neb. 298, 64 N.W. 961 (1895); State v. Longstreth, 19 N.D. 268, 
121 N.W. 1114 (1909); State v. Lee, 69 Conn. 186, 37 Atl. 75 (1897); State v. Watson, 30 Kan. 
281, 1 Pac. 770 (1883); State v. Wells, 35 Utah 400, 100 Pac. 681, 19 Ann. Cas. 631 (1909). 

State v. Powers, 155 Wash. 63, 282 Pac. 439 (1929) “The authorities are to the effect that 
when it is shown that the woman was healthy and in a normal condition and medicine was ad- 
ministered or an operation performed on her to procure a miscarriage the evidence is sufficient 
to find that the miscarriage was not necessary to save the woman’s life.” 

3 State v. Martin, 178 Wash. 290, 34 P. (2d) 914 (1934). 

4 State v. Wells, 35 Utah 400, 100 Pac. 1081 (1909). 

*S In 1936, however, the Soviet Union completely reversed its policy and abortion is now 
illegal except where performed to save the mother’s life or where there is an inheritable disease 
in the family. 

6 German Criminal Code § 218. 7 Hatchard v. State, 79 Wis. 357, 48 N.W. 380 (1891). 

8 61 Reichsgericht 242 (March 11, 1927). 

"** Code Pénal art. 317 (1923) Petite Collection Dalloz. 

*° Taussig, Abortion Spontaneous and Induced 424 (1936). 186 L.T. 87 (1938). 
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essence, and that on any default in payment the vendor could either resell the land and 
hold the vendee for any deficiency, or could rescind the agreement and all payments 
already made on the contract would be forfeited. After paying £139,500 of the pur- 
chase price, and after receiving one parcel of the land, to which £99,300 of the purchase 
money was attributable, the plaintiff defaulted. The defendant notified him that it 
rescinded the agreement pursuant to its terms, and that the payments were forfeited. 
Five years later the plaintiff instituted this suit for restitution of the payments. Held, 
for the defendant. Mussen v. Van Dieman’s Land Co.* 

In refusing relief the court said that there is nothing unjust or unconscionable in 
enforcing the provision for forfeiture since in so doing it was merely carrying out the 
terms of the contract. But in Steedman v. Drinkle? where the agreement, like that in 
the instant case, provided that time was of the essence and that upon default the 
vendor could determine the contract and keep the payments, the Privy Council said 
“the stipulation for forfeiture . . . . was in the nature of a penalty against which relief 
should be granted.” The High Court of Justice in the present case distinguished that 
decision on the fact that there the vendee had tendered the purchase-money and had 
sued for specific performance, and said that only when the purchaser is able and 
willing to perform is it unconscionable for the vendor to retain the payments. Since 
English courts will not grant specific performance to a party in default where time is 
“of the essence,’’3 as in the principal case, to require tender of performance as a condi- 
tion precedent to granting relief is to demand a useless form. Since the holding 
in the Steedman case committed English courts to the view that the purchaser’s 
equity should be protected, the present holding seems unjustifiable since it denies 
relief to the one who needs it most—the impecunious vendee, to whom it is a great 
burden to comply with the form of proffering payment. 

In a majority of the American cases a purchaser in possession has been relieved 
against provisions making time essential.‘ In jurisdictions where even after default 
specific performance is decreeds the requirement of tender may be justified as a proof 
of the plaintiff’s good faith in demanding restitution, and to show that he is not merely 
trying to escape from a bad bargain because of a drop in the market value of the land. 
Most American courts deny restitution of payments, however, where time is stipu- 
lated to be of the essence.® 

It has been said that ordering repayment in these cases, by adding an element of 
uncertainty to bargaining,’ would result in injustice to the vendor since he may have 
invested the advance payments or otherwise have changed his position. But, since 
the purchaser “‘is not entitled to a return of his purchase-money until he has allowed, 
as a deduction therefrom, all damages caused by his breach,’’* the vendor is protected. 


* 54 T.L.R. 225 (1938). [1916] A.C. 275. 
3 See cases collected 1 Ames, Cases in Equity Jurisdiction 335, n. 1 (1904); Pomeroy, 
Specific Performance § 389 (3d ed. 1926); Steedman v. Drinkle [1916] A.C. 27s. 


43 Williston, Contracts § 791, cases cited n. 15. 


5 E.g., Cheney v. Libby, 134 U.S. 68 (1890); Mound Mines Co. v. Hawthorne, 173 Fed. 887 
(C.C.A. 8th 1909); Edgerton v. Peckham, 11 Paige (N.Y.) 352. 


6 3 Williston, op. cit. supra note 4, at § 852, n. 7, 8. 
7 Loyd, Penalties and Forfeitures, 29 Harv. L. Rev. 117, 135 (1915). 
§ Lytle v. Scottish American Mtge. Co., 122 Ga. 458, 469, 50 S.E. 402, 407 (1905). 
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The vendee must show that the amount retained is greater than the injury done. The 
court refused to consider that question here, although the defendant asserted that its 
damage was greater than the sum paid. 

Where, as appears probable in this case, performance has progressed far enough to 
shift the risk of loss to the purchaser,? the relief granted to the defaulting purchase- 
money mortgagor presents a strong analogy."® There seems to be no good reason why 
the policy of relieving mortgagors and defaulting contractors under building con- 
tracts and buyers of chattels by conditional sale should not also be applicable to this 
situation.” 


Evidence—Unreasonable Search and Seizure—Admissibility in Civil Proceedings 
—[Federal].—Federal officers obtained liquor on the defendant’s premises under an 
illegally issued search warrant. Criminal proceedings for unlawful possession of spirits 
were instituted by the United States and abandoned; the defendant secured the return 
of the liquor so obtained. The United States then brought assumpsit proceedings 
against the defendant for non-payment of duties on the liquor. Much of the evidence 
obtained under the illegally issued warrant was admitted in this suit. The District 
Court awarded judgment for the United States, and the defendant appealed. Held, 
reversed and remanded. The use of evidence obtained by an unreasonable search of 
the defendant’s premises was reversible error. Rogers v. United States.* 

The instant case sets squarely before the court the alternatives of either limiting 
the rule excluding evidence obtained by an unreasonable search? to criminal proceed- 
ings, or extending it to include suits of a civil nature. As authority for its decision 
to expand the rule the court adduces the case of Silverthorne v. United States.3 The 
question there under consideration was whether or not photographs of evidence ob- 
tained by an unreasonable search could be used to force production of the originals at 
criminal proceedings. In nullifying the attempt by the prosecution to legalize in two 
steps what was illegal in one, Justice Holmes said: “The essence of a provision for- 
bidding the acquisition of evidence in a certain way is not merely evidence so obtained 
shall not be used before the court but that it shall not be used at all.” There is no indi- 
cation that he was adverting to use of the evidence in a subsequent civil proceeding; 
no such question was before him. 


* See Diller, Legislation and Risk of Loss Cases, 5 Univ. Chi. L. Rev. 260 (1938). 


© For examples of use of this analogy see Lytle v. Scottish American Mtge. Co., 122 Ga. 
458, 50 S.E. 402 (1905); Walker v. Casgrain, 101 Mich. 604, 60 N.W. 291 (1894); Wilder v. 
Haughey, 21 Minn. 101 (1874); Button v. Schroyer, 5 Wis. 598 (1856). Cf. In re Dagenham 
Dock Co. 8 Ch. App. 1022 (1873); Great West Lumber Co. v. Wilkins, 7 W.L.R. 166 (1908). 
Also 3 Williston, op. cit. supra note 4, at §§ 791, 852. 


™ For discussions of problems presented by forfeiture clauses in land contracts see Ballan- 
tine, Forfeiture for Breach of Contract, 5 Minn. L. Rev. 329 (1921); Corbin, The Right of the 
Defaulting Vendee to the Restitution of Instalments Paid, 40 Yale L.J. 1013 (1934); New York 
Law Revision Comm’n Report for 1937, 343 ff.; 2 Chafee and Simpson, Cases on Equity 
1248 ff. and authorities there cited; Rest. Contracts § 357 (1932). 

* 97 F. (2d) 691 (C.C.A. 1st 1938). 

24 Wigmore, Evidence § 2183, 2184 (2d ed. 1923 and supp. 1934). 


3251 U.S. 385 (1920). 
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The tendency to limit the applicability of the fourth amendment+ to criminal, 
penalty, and forfeiture suits has rendered the instant case unique. The frequent as- 
sertion that civil proceedings were not historically within the purview of the im- 
munity’ is elliptical and should read that the term search and seizure, as comprehended 
by the amendment, does not include those searches which have as their objective the 
institution of civil proceedings against the defendant. The intent of the framers of the 
Constitution was to provide a cause of action against such abuses of power as had 
occurred in England under general warrants® and in the colonies under writs of as- 
sistance.? These instruments gave the widest discretion to petty officers, and their 
authorized issuance made redress inaccessible. The general warrant bade the official 
search indiscriminately for evidence with which to indict unnamed persons with po- 
litical crimes. Writs of assistance, issuing direct from the Chancellor, empowered any 
officer for an indefinite period promiscuously to ferret out and confiscate smuggled 
goods. There was no need of affording a remedy against federal officers in a civil 
capacity; this was obtainable in the ordinary trespass action.’ It was only when 
these officials were operating under such authority as general warrants or writs of as- 
sistance that they might be insulated from recovery. Hence, the term search and 
seizure was restricted by the courts to such cases as involved examinations which 
were to culminate in a criminal indictment or forfeiture of property.® 

A case which appears to be precisely in point is Camden County Beverage Co. »v. 
Blair.° Prohibition officers broke into the petitioner’s warehouse without a warrant 
and took bottles containing alcohol over the legal percentage. The pending proceeding 
was to cancel petitioner’s beverage permit. The latter brought a bill in the District 
Court praying for suppression of the evidence so obtained. The court adduced many 
authorities to bolster its contention that the fourth amendment is not applicable to 


4 “The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrant shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly the place to be searched, 
and the persons or things to be seized.” 


5 In re Meador, 16 Fed. Cas. 1294 (D.C. Ga. 1869); In re Strouse, 23 Fed. Cas. 261 (D.C. 
Nev. 1871); Camden County Beverage Co. v. Blair, 46 F. (2d) 648 (D.C. N.J. 1930); Willis, 
Constitutionai Law 540 (1936). See also United States v. Three Tons of Coal, 28 Fed. Cas. 
149 (D.C. Wis. 1875); Boyd v. United States, 116 U.S. 616, 622, 624, 630-635 (1886). 

¢ Fraenkel, Concerning Searches and Seizures, 34 Harv. L. Rev. 361, 363 (1921); Harno, 
Evidence Obtained by Illegal Search and Seizure, 19 Ill. L. Rev. 303 (1925). 

7 Fraenkel, op. cit. supra note 6, at 364, 36s. 

§ State v. Wills, 91 W.Va. 659, 114 S.E. 261 (1922). 


® More recently, however, there has been a trend toward expansion of the scope of the 
amendment to include pending administrative proceedings. It is based on the feeling that 
the spirit transcends the origin of the immunity. Thus protection is afforded against authorized 
“governmental fishing expeditions,” which might not otherwise be available. If the basis for 
extending the immunity is insufficiency of redress against authorized but unwarrantable 
searches, whatever their objective, the trend is a salutary one. These administrative cases, 
however, are not directly helpful, for they involve issuance of an injunction restraining the pro- 
posed search. None of them involve the question as whether or not the evidence, if obtained, 
should be excluded in a subsequent civil suit. Jn re Andrews Tax Liability, 18 F. Supp. 804 
(Md. 1937); Jones v. Securities and Exchange Commission, 298 U.S. 1 (1936). 
10 46 F. (2d) 648 (D.C. N.J. 1930). 
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civil proceedings" and consequently held the evidence admissible. In the Camden 
case, since no illegal search warrant had been issued, and criminal or forfeiture proceed- 
ings were not anticipated, no search and seizure as comprehended by the amendment 
had been committed. There were no grounds, therefore, for the suppression of evi- 
dence.” 

There is, then, a fundamental distinction between the Camden case and the instant 
decision. In the latter, the court’s basic assumption was that an unreasonable search, 
as comprehended by the fourth amendment, had been committed. This is doubtless 
due to the fact that a search warrant was illegally issued, a direct transgression of one 
of the clauses of the amendment. The court, however, seemed to think that the ap- 
plication of the amendment necessitated an automatic extension of the exclusion rule 
evolved for criminal cases. That rule, which had its origin in the Boyd case," excludes 
all evidence obtained by an unreasonable search for criminal, penalty, and forfeiture 
proceedings. The reason for the existence of the rule has had its most recent expres- 
sion in the Supreme Court in Agnello v. United States.14 There Mr. Justice Butler, 
speaking for a unanimous court, said: “The provision of the Fifth Amendment invoked 
is this: ‘No person . . . . shall be compelled in any criminal case to be a witness against 
himself.’ . . . . It is well settled that, when properly invoked, the Fifth Amendment pro- 
tects every person from incrimination by the use of evidence obtained through search 
or seizure made in violation of the rights under the Fourth Amendment.” 

This linking together of the fourth and fifth amendments in criminal proceedings 
has had adequate discussion elsewhere.'s It is sufficient for our purpose to note that 
this is no basis for excluding the evidence in a civil proceeding. Its admission here 
would in no way prevent its exclusion at a subsequent criminal trial. Nor need the 
defendant here answer any question relative to the evidence which might tend to in- 
criminate him in future proceedings. The aegis of the immunity extends that far in 
any case. 

There is no indication that the court in the instant case considered the fifth amend- 
ment as the true rationale of the exclusion rule in criminal cases. The Silverthorne 
case points toward a different basis: namely, that without the exclusion rule the 
fourth amendment would be reduced to a mere form of words. There is some merit 
to this contention; and if the amendment is to apply, in certain instances, to civil 
proceedings, perhaps the concomitant exclusion rule should likewise be adopted. 
Federal officers are too often judgment proof; and since no redress can be had against 
the government, the protection is not commensurate with the importance of the 
guaranty. Practically, however, the wisdom of any further hampering of courts by 
excluding evidence is questionable.'? Their function is to see that justice is done be- 
tween the two parties litigant, and the use of evidence, however obtained, facilitates 


" Supra note s. 
" The only basis for exclusion is the fourth amendment. Wigmore oP. cit. supra note 2. 
3 Boyd v. United States, 116 U.S. 616 (1886). 14 269 U.S. 20 (1925). 


s Wigmore, op. cit. supra note 2, at §§ 2183, 2184, 2264. See also People v. Defore, 242 N.Y. 
13, 150 N.E. 585 (1926), for a trenchant and compact discussion of the values at stake; Corwin, 
Self-Incrimination, 29 Mich. L. Rev. 1, 191 (1930). 


* Corwin, op. cit. supra note 15. 


7 Wigmore, op. cit. supra note 2, at §§ 2183, 2184, 2264. 
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the consummation of this function. Any question as to the mode of obtaining the 
evidence is collateral. Where it is a question of deprivation of liberty by incarceration, 
payment of a penalty, or forfeiture of property, the courts’ solicitude for the de- 
fendant, merely as a matter of policy, is justifiable. Where, however, none of these 
issues is at stake, the reasons for extending the exclusion rule are not apparent. 


Insurance—Interpretation of Public Liability Policy—[Ohio]—The plaintiff 
agreed with her brother, the defendant, to pay the expenses of a trip in the latter’s 
automobile to see their father. Because of the defendant’s negligent driving, the plain- 
tiff sustained injuries for which she recovered damages against the defendant," the 
court holding that she was not a guest under the Ohio “guest statute.’ She then 
sought recovery against the defendant’s insurer under a public liability policy, the 
insurer contending that the plaintiff was a “passenger for a consideration” within the 
clause denying the insurer’s liability to such persons. Held, for the plaintiff, that she 
was not a “passenger for a consideration” within the meaning of the policy. Beer ». 
Beer. 

Since in the original suit against her brother the plaintiff was held not to be a 
“‘guest,”’ the contention of the insurance company that she must be a “passenger for a 
consideration,” would effectuate its apparent purpose to prevent any person riding in 
an insured’s car from recovering against an insurance company under a public liability 
policy. Even though an insurance company could prove that its actual purpose in 
inserting the restrictive clause was to deny its liability to all riders in the insured’s 
car, courts may hold with perfect logic that “one may be a passenger in an automobile 
without being a guest . . . . or a passenger for hire in the legal sense of the word,’ 
and may allow such residual class of riders to recover damages against an insurer. 

But it requires skillful sailing to steer between these two obstacles to recovery 
against insurance companies, since escape from one horn of the dilemma is likely to 
impale the plaintiff on the other. Much depends, therefore, on the definition of the 
phrase “passenger for a consideration.” Courts differ in their definition of this term. 
Thus in some jurisdictions a rider falls in this category if it appears only that he 
agreed prior to the trip to contribute to the expenses of running the car.5 By this 
criterion the plaintiff in the instant case could not recover against the insurance com- 
pany. An alternative test requires that the passenger must have agreed to con- 
tribute more than merely the running expenses of the car or his share thereof; he must 
also have shared the cost of wear and tear on the car. The Ohio court seems to have 


* Beer v. Beer, 52 Ohio App. 276, 3 N.E. (2d) 702 (1935). 

2 “The owner, operator or person responsible for the operation of a motor vehicle shall not 
be liable for loss or damage arising from injuries to or death of a guest while being transported 
without payment therefor . . . . unless such injuries or death are caused by the wilful or wanton 
misconduct of such operator ” Ohio Gen’l Code, § 6308-6. 

316 N.E. (2d) 413 (Ohio 1938). 

4 Knutson v. Lurie, 217 Iowa 192, 251 N.W. 147 (1933). 

5 Reed v. Bloom, 15 F. Supp. 600 (Okla. 1936); Indemnity Insurance Co. of North America 

. Lee, 232 Ky. 556, 24 S.W. (2d) 278 (1930). 

¢ Ocean Accident and Guarantee Corporation v. Olson, 87 F. (2d) 465 (C.C.A. 8th 1937); 

Gross v. Kubel, 315 Pa. 396, 172 Atl. 649, 95 A.L.R. 146 (1934). Cf. Jensen et al. v. Canadian 
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applied this test in the instant case. It is noteworthy in passing that paying passengers 
are more likely to be included in the category of ‘‘passengers for a consideration’ when 
they are strangers to the operator.’ 

In dealing with the legislative obstacle to recovery, courts seem to be uncertain 
whom to include as guests under statutes similar to that in Ohio.* Since the statute is 
in derogation of the common law, many courts require the strict construction that one 
who makes a payment of any kind is not a guest within the legislative intent.» Whether 
such a strict construction is appropriate should depend on the reasons for enacting the 
statute. If the purpose of the statute is to deny damages to the ungrateful “dog that 
bites the hand that feeds him,”'* perhaps recovery should be allowed against the 
owner where the passenger has contributed any money, since in such a case the in- 
gratitude is not so base. But the more generally conceded purpose of such statutes 
is to “rid the courts of litigation arising out of automobile accidents in which close 
relatives and associates sue others and engage in what is in reality a collusive suit for 
the ultimate spoliation of an insurance company,” and to prevent such close associ- 
ates from “pooling” issues to exact tribute from an insurance company.” Thus, 
those courts are justified which include in the guest category a friend who contributes 
toward expenses."3 The principal case would seem to afford an ideal situation for such 
a collusive suit. 

Insurance companies dislike the general recognition of this residual class of persons 
who may recover against them. It seems odd, therefore, that they should continue 
to seek immunity under judicial construction of the terms “guest” and “passenger for 
a consideration” in statutes and policies, when they could insert explicit statements 
in their policies that liability extends only to persons not riding in the insured’s car. 
It is possible, however, that such a blunt and unambiguous denial of protection would 
render liability policies less salable to the canny public. 


Indemnity Co., 98 F. (2d) 469 (C.C.A. 9th 1938) with Park v. National Casualty Co., 222 
lowa 861, 270 N.W. 23 (1936). 


7 Orcutt v. Erie Indemnity Co., 114 Pa. Super. 493, 174 Atl. 625 (1934); Park v. National 
Casualty Co., 222 Iowa 861, 270 N.W. 23 (1936). 


®See note 2 supra. 


* Smith v. Clute, 277 N.Y. 407, 14 N.E. (2d) 455 (1938); Rocha v. Hulen, 6 Cal. App. (2d) 
245, 44 P. (2d) 478 (1935); Kerstetter v. Elfman, 327 Pa. 17, 192 Atl. 663 (1937); Campbell v. 
Campbell, 104 Vt. 468, 162 Atl. 379 (1932). 


© Crawford v. Foster, 110 Cal. App. 81, 293 Pac. 841 (1930). Massachusetts courts have 
adopted a rule, independently of statute, substantially the same as the guest statutes. In 
Massaletti v. Fitzroy, 228 Mass. 487, 118 N.E. 168 (1917), one of the earliest cases expounding 
the rule, the court seems to view the doctrine as an application of the rule that damages may 
not be recovered against a gratuitous bailee for simple negligence: that “justice requires” a 
showing of greater negligence. 


™ Walker v. Adamson, 17 Cal. App. (2d) 360, 62 P. (2d) 199 (1936), aff’d 9 Cal. (2d) 287, 
70 P. (2d) 914 (1937). 

” Rocha v. Hulen, 6 Cal. App. (2d) 245, 44 P. (2d) 478 (1935). 

3 Olefsky v. Ludwig, 242 App. Div. 637, 272 N.Y. Supp. 158 (1934); Morgan v. Tour- 


angeau, 259 Mich. 598, 244 N.W. 173 (1932); Rogers v. Vreeland, 16 Cal. App. (2d) 364, 60 
P. (2d) 585 (1936); McCann v. Hoffman, 9 Cal. (2d) 279, 62 P. (2d) 401 (1936). 
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Insurance—Sales Guaranty as a Contract of Insurance—[Ohio].—A mass dis- 
tributor of private brand auto tires presented to each tire purchaser a guaranty 
whereby the defendant agreed to repair or replace the tire should it fail within the 
specified replacement period, without limit as to cause of failure (except fire and 
theft). If replacement was made, the purchaser was charged a prorated share of the 
purchase price for the use of the old tire. In a guo warranto proceeding to oust the de- 
fendant from engaging in the business of insurance, held, judgment of ouster should 
issue. This was a contract substantially amounting to insurance and within pro- 
visions of the statute requiring insurance companies to comply with state laws regu- 
lating the business of insurance." State ex rel. Duffy v. Western Auto Supply Co? 

Since the use of this blanket type of guaranty is widespread it seems probable that 
similar actions may be brought in other states.’ Although the technical wording of 
the Ohio statute is broad enough to justify the court’s conclusion that this is a con- 
tract substantially amounting to insurance, it seems very unlikely that the act was 
intended to be used in such a manner, i.e., in effect, to control competitive merchandis- 
ing practices.4 

The business of insurance has been universally recognized as being impressed with 
a public use and as such subject to state regulation and supervision.’ The ease with 
which policy holders might be defrauded by financially irresponsible or unreliable com- 
panies makes imperative the regulation of insurance by the state. Thus, there are 
statutes which provide for close supervision of the activities of insurance companies 
to assure the careful and proper handling and distribution of the premiums that have 
been paid into the fund from which the benefits must ultimately come. In the sales 
cases, the buyer has received his guid pro quo and the necessity of safeguarding a re- 
serve is not so strong. These laws were primarily meant to discourage so-called 
benefit-associations which were engaging in the insurance business and seeking to 
escape state regulation.® 

The defendant claimed that its agreement to indemnify the buyer was simply a 
warranty of quality which was adopted because it was found that this arrangement 
served as the most satisfactory, inexpensive and convenient method of adjusting cus- 
tomers’ complaints, since the average motorist feels that every tire failure is due to an 
inherent defect.’ 

A warranty is an affirmation of fact or a promise by the seller concerning an article 
of sale, which is meant to induce the sale, and upon which the buyer has a right to 
rely.’ Even the simplest warranty, which could not possibly be construed as an insur- 
ance contract, protects the vendee against risk of loss after title has passed, which 


* Ohio Gen’l Code, § 665. 216 N.E. (2d) 256 (Ohio 1938). 

3 The wording of the statutes is controlling, of course, and in many states may serve as a 
means of distinguishing the principle case as a precedent. For examples of statutory interpre- 
tations in analogous situations see: Pennsylvania v. Provident Bicycle Ass’n, 178 Pa. 636, 36 
Atl. 197 (1897); Ollendorf Watch Co. v. Pink, 253 App. Div. 73, 300 N.Y. Supp. 1175 (1937). 


4 Tire manufacturers had a direct interest in the decision, since the use of this guaranty is 
said to have cost them $10,000,000 a year. Advertising Age, July 18, 1938, 8. 


5 Fidelity Mutual Life Ass’n v. Mettler, 185 U.S. 308 (1902). 

6 Vance, Insurance 29 (2d ed. 1930). 

7 See Advertising Age, July 18, 1938, 8, commenting on the principal case. 
® Uniform Sales Act, § 12. 
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risk, without this protection, would have passed to the vendee. The Ohio insurance 
statute does not define insurance, but it is reasonable to suppose that it was never in- 
tended to prohibit vendors from warranting the goods which they sell. 

The court apparently felt that this guaranty was not a warranty because, as it 
says, “A warranty promises indemnity against defects in the article sold, while insur- 
ance indemnifies against loss or damage resulting from perils outside of and unrelated 
to defects in the article itself.”* No authorities are cited in support of this proposi- 
tion."* In a similar case involving an agreement by the seller to indemnify the buyer 
against all losses caused by failure of the article sold (lightning rod), the court says, 
“ | ,.80 may one sell goods and agree that the purchaser will receive certain bene- 

Such a contract would be a guaranty or warranty and not a contract of 
insurance.” 

Various tests to determine whether particular agreements to indemnify are warran- 
ties or contracts of insurance have been suggested.’* A number of cases state that in 
order to have a contract of insurance, the extent to which the insurer will be liable 
must be specific, i.e., there must be an agreement to pay either a maximum or ascer- 
tainable sum on a specified contingency.'3 An often cited Pennsylvania opinion" says 
that an agreement to “repair or replace” is not the generally accepted practice of 
insurance, and although an insurance company could issue such a policy, it does not 
logically follow that every company which agrees to “repair or replace” its products 
if they fail is engaged in the insurance business as it is ordinarily regarded and carried 
on in practice. Still other cases's state that such warranties cannot be contracts of 
insurance since they lack an essential feature of that kind of contract, namely, a 
premium, and that where no premiums have been paid and no fund exists or is con- 
templated by the parties, there is no reason for regulation or supervision. There is no 
evidence in these cases that the warranties entailed an increase in price in considera- 
tion thereof."* Most likely they are a means of advertising so as to promote good 
will and increase sales for which the vendor receives no additional consideration. 

Immunity from the operation of the insurance laws has been granted by the courts 
in cases where associations in return for annual premiums agree to repair and replace 

9P. 250. 

© But see General Motors Truck Co. v. Shepard Co., 47 R.I. 88, 97, 129 Atl. 825, 829 
(1925) (agreement by seller of trucks to repair free of charge for one year held express warranty 
under the Uniform Sales Act); contra, Wall v. Britton Stevens Motors Co., 251 Mass. 517, 
146 N.E. 693 (1925) (agreement to replace defective parts free of charge for ninety days held 
not a warranty). See also Bogert, Express Warranties in the Law of Sales, 33 Yale L.J. 14 
(1923). 

Cole Bros. & Hart v. Haven, 7 N.W. 383 (Iowa 1880). 

” See 3 U. of Pitt. L. Rev. 250 (1937). 


3 United States v. Home Title Ins. Co., 285 U.S. 191 (1932); Bankers’ Health & Life Ins. 
Co. v. Knott, 41 Ga. App. 639, 154 S.E. 194 (1930). 


4 Pennsylvania v. Provident Bicycle Ass’n, 178 Pa. 636, 36 Atl. 197 (1897). 
*s Ollendorf Watch Co. v. Pink, 253 App. Div. 73, 300 N.Y. Supp. 1175 (1937); Evans & 


Tate v. Premier Refining Co., 31 Ga. App. 303, 120 S.E. 553 (1923). See Vance, op. cit. supra 
note 6, at p. 5. 


© But see Chrysler Sales Corp. v. Smith, 9 F. (2d) 666 (D.C. Wis. 1925); Herbert v. Shan- 
ley Co., 242 U.S. sor (1917). See also Vance, op. cit. supra note 15, at 60 ff. 
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plate glass windows,'? or bicycles and bicycle tires stolen or damaged, regardless of 
cause,"* or to defend physicians against malpractice suits for a specified period.'9 

The Ohio court in its solicitous attempt to protect the public from unregulated 
insurance practice, seems to have carried the intent of the insurance statutes beyond 
the bounds which the legislation was intended to cover. If unfair competition results 
from the use of unconditional guaranties, remedial acts may be passed by the legisla- 
ture.7° 


Practice— Power of Municipal Court To Prescribe Service of Process—{IIlinois].— 
Original summons and three alias summons were issued from the Municipal Court of 
Chicago against the defendant. All were returned “not found,” an employee at the 
defendant’s place of business reporting in each instance that the defendant was not in. 
The court then directed service by delivering the summons to an employee at the 
defendant’s place of business, and by mailing a copy of the summons to the defendant. 
An Illinois statute" provides that a majority of the judges of the Municipal Court of 
Chicago shall have power to make rules regulating “practice” in that court. Rule 
10A? of that court in turn provides that “in any case in which an officer is unable 
from any cause to make due service of summons, the court .... may direct such 
service to be made in such manner as the court shall deem proper.” Judgment was 
taken against the defendant by default. The lower court overruled a motion to quash 
the summons and vacate the judgment. On appeal, held, reversed. The power to di- 
rect the manner of service of summons was not included in the power granted to make 
rules of practice. Moreover, the legislature had delegated:to a majority of the judges 
power to make rules of practice, where as Rule 10A conferred that power upon a 
single judge. Danoff v. Larson.3 

The case is an interesting one because, while Rule 10A was probably invalid, the 
grounds on which the decision is placed may foreclose future legitimate action by the 
Municipal Court. It has been held that the legislature may delegate to the courts 
power to make their own rules of practice.‘ The statutes granting to the Municipal 
Court power to make its own rules of practice would seem to have been passed with 
the object of giving that court power to deal adequately with its peculiar municipal 
problems.® On the other hand, it is unlikely that the legislature contemplated delega- 
tion to a single judge of unlimited discretionary powers as to what would be proper 


*7 Moresh v. O’Regan, 120 N.J. Eq. 534, 187 Atl. 619 (1936). 

*8 Pennsylvania v. Provident Bicycle Co., 178 Pa. 636, 36 Atl. 197 (1897). 

*9 State v. Laylin, 73 Ohio St. 90, 76 N.E. 567 (1905). 

2° In interstate commerce the use of warranties which are in effect misrepresentations may be 
prevented by the Federal Trade Commission. 38 Stat. 717 (1914) § 5; 15 U.S.C.A. § 45 (1938). 

t Til. Rev. St., 1937, c. 37, § 375. 

? Rule 10A, Revised Civil Practice Rules of the Municipal Court (1935). 

315 N.E. (2d) 290 (Ill. 1938). 

4 Hopkins v. Levandowski, 250 Ill. 372, 95 N.E. 496 (1911). 

STi. Rev. Stat., 1937, c. 37, §375- 

6 The rules of practice of the Illinois Civil Practice Act do not apply to the Municipal 
Court. Ptacek v. Coleman, 364 Ill. 618, 5 N.E. (2d) 467 (1936); Barry v. Knight, 15 N.E. 
(2d) 999 (Ill. App. 1938). 
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service of process, and, since the courts alone pass on their own authority, it is unwise 
for the judiciary to assume a questionable grant of power. In addition, the statute 
requires that the rules made shall be “spread upon the record” of the court.’ This re- 
quirement was undoubtedly made in the interests of uniformity of procedure, so that 
lawyers and litigants would know at all times exactly what the rules of the court were. 
A rule which states that the court will in each instance do as it sees fit can hardly be 
said to be a rule at all, and is certainly not helpful to persons practicing or appearing 
before the court.® 

While this power could not be delegated to one judge, could not a majority of the 
judges of the Municipal Court make definite alternative rules governing service of 
process to be invoked should a personal summons be returned “not found’’? This de- 
pends upon whether or not service of process was included in the legislative grant of 
power to make rules governing “practice.” Although it is used frequently, the word 
“practice,” nevertheless, has at best but a vague meaning. It is generally understood 
to mean the formal or technical steps by means of which a litigant achieves his rights.° 
The following definition has been approved by the United States Supreme Court: 
“The word means those legal rules which direct the course of proceeding to bring parties 
into court and the course of the court after they are brought in.’’*® Substantially the 
same definition has been adopted by the highest courts of Illinois, and California.” 


See the dissent of Justice Stone in United States v. Butler, 267 U.S. 1 (1936). 
TIll. Rev. St., 1937, Ch. 37, § 375. 


§ As the principal case points out, ‘No one within the jurisdiction of that court would have 
any means of knowing whether or not he had been lawfully served with process.” 


» “Practice” has been held to exclude: Assets Adjustment Co. v. Atkinson, 180 Ill. App. 
296 (1913) (requiring that the defendant’s answer be stricken from the record); Holmes v. 
Straus, 283 Ill. 621, 119 N.E. 708 (1918) (changing case to different statutory class); Hoffman 
v. Paradis, 259 Ill. 111, 102 N.E. 253 (1913) (regulating time for writs of error); St. Louis Val- 
ley Irrigating District v. Centennial Irrigating Ditch Co., 84 Colo. 502, 272 Pac. 9 (1928) (elim- 
inating personal service in proceeding for change of point of diversion); Broome County Farm- 
ers’ Relief Ass’n v. N.Y. State Electric & Gas Corp., 239 App. Div. 304, 268 N.Y. Supp. 131 
(1933), aff’d 264 N.Y. 614, 191 N.E. 591 (1934) (requiring deposition to be read aloud). 
Practice has been held to include: Union Nat’! Bank v. Byram, 131 Ill. 92, 22 N.E. 842 (1889) 
(serving of mesne process); Wilson v. Trustees of Schools, 138 Ill. 285, 27 N.E. 1103 (1891) 
(final process in ejectment action); Ginsburg v. Ginsburg, 361 Ill. 499, 198 N.E. 432 (1936) 
(rule as to burden of proof); Weil v. Federal Insurance Co., 264 Ill. 425, 106 N.E. 246 (1914) 
and American Credit Indemnity Co. of New York v. Yamer, 170 Ill. App. 350 (1912) (plead- 
ings); Grollman v. Lake Geneva Piano Stool Co., 147 Ill. App. 332 (1910) (rules as to objec- 
tions to oral arguments); Friend & Co. v. The Goldsmith & Seidel Co., 307 Ill. 45, 138 N.E. 
185 (1923) (rule requiring statement of claims); Perry v. Krausz, 166 Ill. App. 1 (1911) (rule 
the defendant file affidavit of merit); State v. Pavelich, 153 Wash. 379, 279 Pac. 1102 (1929) 
(rule contrary to statute requiring court to instruct that the accused’s refusal to testify shall 
not be evidence of his guilt); Pear v. Graham, 258 Mich. 161, 241 N.W. 865 (1932) (greatly in- 
creasing the stringency of court-room procedure). 


Kring v. State of Missouri, 107 U.S. 221 (1883). (Italics ours.) Ct. Iser v. Brockway, 6 
Law Week 217 (D.C. Pa. 1938). 


" Fleishman v. Walker, 91 Ill. 318, 320 (1878); Bowar v. Chicago West Division Railway 
Co., 136 Ill. ror, 107, 26 N.E. 702, 703 (1892). 


™ People v. Central Pac. Ry. Co., 83 Cal. 393, 404, 23 Pac. 303, 307 (1890). 
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So it would seem that the legislature’s use of the word “practice” could well be con- 
strued to include service of process. However, the constitutional issue of due process 
still remains. Historically, service of process was not a right of the defendant’s but a 
command to appear in the king’s court."3 It has gradually acquired a different sig- 
nificance, however, with the growth, in Anglo-American countries, of the due process 
concept.'4 This is understood to mean, in this connection, that a defendant must have 
the opportunity to be heard before judgment can be rendered.*s A corollary to this 
principle is that he must know that a suit is pending against him." Mere knowledge 
on his part that such a suit has been brought is not sufficient.*7 The most that is re- 
quired, however, is reasonable notice, such notice as would advise the average man 
that he should appear in court and defend his rights."* The due process requirement 
does not demand that traditional methods be used."? Therefore, so long as a pre- 
scribed method of service conforms to the requirement that reasonable notice be 
given, no constitutional objection is apparent. 

Hence, there would seem to be no reason why a majority of the judges of the 
Municipal Court could not promulgate rules for service of summons. It is unfortunate 
that the court, in properly invalidating Rule 10A, has precluded such action. 


Practice—Substituted Service on Non-resident Motorist—Liability of Foreign 
Corporations—{Illinois]|—An agent of the defendant, a non-resident corporation, 
injured the plaintiffs while driving a car ‘“‘on behalf of” the defendant. In an action 
for damages service of process was made on the defendant in accordance with the pro- 
visions of an Illinois statute: “The use and operation by a non-resident of a motor 
vehicle over the highways of the State of Illinois, shall be deemed an appointment 
.... Of the Secretary of State to be his . . . . attorney upon whom may be served all 
legal process in any action . . . . , growing out of such use... .”* The defendant chal- 
lenged the application of the statute to a non-resident corporation when the car is 
driven by an employee. On appeal from a judgment for the defendant, held, affirmed. 




























3 Prewitt v. Caudill, 250 Ky. 698, 704, 63 S.W. (2d) 954, 957 (1933); Shipman, Common 
Law Pleading 17 (3d ed. 1923). 

"4 See Murray v. Hoboken Land and Improvement Co., 59 U.S. 272, 276 (1855) and David- 
son v. New Orleans, 96 U.S. 97, 101 (1877) for statements that “by the law of the land” in 
Magna Carta have the same connotation as our phrase “due process of law.” See also Straub 
v. Palmer, 74 N.Y. 183 (1878); Mason v. Eldred, 73 U.S. 231, 239 (1867); Galpin v. Page, 
85 U.S. 350, 368 (1873); Riverside Cotton Mills v. Menefee, 237 U.S. 189 (1914). 

ts Pinney v. Providence Loan Co., 106 Wis. 396, 82 N.W. 308 (1900); Furgeson v. Jones, 17 
Ore. 204, 20 Pac. 842 (1888). 

© Strode v. Strode, 6 Idaho 67, 52 Pac. 161 (1898); Nat’l Metal Co. v. Greene Consol. 
Copper Co., 9 Ariz. 192, 80 Pac. 397 (1905). 

*7 Scott v. McNeal, 154 U.S. 34 (1894); Hobby v. Bunch, 83 Ga. 1, 10 S.E. 113 (1889); 
Davies v. Thompson, 61 Okla. 21, 160 Pac. 75 (1916). 

"8 Roller v. Holly, 176 U.S. 398 (1900); City of Norfolk v. Young, 97 Va. 728, 34 S.E. 886 
(1900); Commonwealth v. O’Keafe, 298 Pa. 169, 148 Atl. 73 (1929). 


*9 Hurtado v. California, 110 U.S. 516 (1884) (information instead of indictment does not 
violate due process); Maxwell v. Dow, 176 U.S. 581 (1900) (jury of less than twelve). 


t Ill. L. 1929, p. 646; Ill. Rev. Stat. 1937, c. 954 § 23. 
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Liability under the statute is “confined to personal operation of a motor vehicle by a 
non-resident owner.” Jones et al. v. Pebler et al? 

Statutes permitting substituted service on a “fictitious agent” in actions against 
non-resident motorists have been passed in many states.3 They have been held con- 
stitutional as a rightful exercise of the police power.‘ 

Because substituted service is said to be “in derogation of the common law” the 
courts of many states construe their statutes strictly.s Of the three states where 
statutes similar to that of Illinois have been construed, two—New York’ and Michi- 
gan*—limited the application of the statute to those non-residents who personally 
drove their automobiles. A legislative amendment was necessary in both states to ex- 
tend the acts to non-residents operating through agents.® The court in the instant 
case accepted as binding the strict construction of the New York and Michigan courts. 
The statutes of these states, however, had not been construed by the courts at the 
time the Illinois statute was enacted.’ Although it is presumed that the legislature 
intends a statute adopted from another state to receive the construction given it by 


2 296 Ill. App. 460, 16 N.E. (2d) 438 (1938). 


3 Culp, Process in Actions against Non-resident Motorists, 32 Mich. L. Rev. 325 (1934) 
(lists thirty-five states). See also 20 Iowa L. Rev. 654, 660-2 (1935) (collection of thirty-three 
statutes). 


4 Hess v. Pawloski, 274 U.S. 352, 356 (1927); Wuchter v. Pizzutti, 276 U.S. 13, 18 (1928); 
Rest., Conflicts of Laws § 84 (1934). 


5 O’Tier v. Sell, 252 N.Y. 400, 169 N.E. 624 (1930); Day v. Bush, 18 La. App. 682, 139 
So. 42 (1932); Morrow v. Asher, 55 F. (2d) 365 (D.C. Tex. 1932); Brown v. Cleveland Trac- 
tor Co., 265 Mich. 475, 251 N.W. 557 (1933); Flynn v. Kramer, 271 Mich. 500, 261 N.W. 77 
(1935); Kirchner v. N. and W. Overall Co., 16 F. Supp. 915 (S.C. 1936); Wood v. White et al., 
97 F. (2d) 646 (App. D.C. 1938). Contra: Poti v. New England Road Machinery Co., 83 
N.H. 232, 140 Atl. 587 (1928); Salzman v. Attrean, 142 Misc. 245, 254 N.Y. Supp. 288 (1931). 


6 The following six states have or had statutes similar to Illinois: New York (now 
amended), Michigan (now amended), Wisconsin, Oklahoma, Oregon, and Washington. To 
date only the first three have been construed. For suggestion of Oregon interpretation see 
Nelson v. Smith, 69 P. (2d) 1072, 1073, 1077 (Ore. 1937). 


7 O’Tier v. Sell, 252 N.Y. 400, 169 N.E. 624 (1930), reversing 226 App. Div. 434, 235 N.Y. 
Supp. 534 (1929). Cf. Sexauer Mfg. Co. v. Grimm, 217 Wis. 422, 259 N.W. 262 (1935) (im- 
plies a liberal construction). 


§ Brown v. Cleveland Tractor Co., 265 Mich. 475, 251, N.W. 557 (1933) followed in Flynn 
v. Kramer, 271 Mich. 500, 261 N.W. 77 (1935). 


» The present New York statute was derived from § 285a of the Highway Law. The former 
§ 285a, as added by N.Y.L. 1928, c. 465, and amended by N.Y.L. 1929, c. 10 (to include 
a non-resident whose car was being operated “with his consent, express or implied’’), was re- 
pealed by N.Y.L. 1929, c. 54, which repealed the amendment before it took effect and re- 
enacted N.Y.L. 1928, c. 465. Reenactment amended by N.Y.L. 1930, c. 57 (to include 
operation “‘with consent, express or implied’’). 

Michigan statute enacted by Mich. Acts 1929, No. 80, amended by Mich. Acts 1935, No. 
110. 


tTll. Rev. Stat. 1937, c. 954, § 23, enacted by Ill. L. 1929, p. 646 (approved June 25, 
1929). First New York case decided June 27, 1929—O’ Tier v. Sell, 226 App. Div. 434, 235 N.Y. 
Supp. 534 (1929). 
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the courts of that state prior to its adoption," the interpretations of the foreign state 
court made after adoption usually are not binding.” 

The approach of the Illinois court, adopted from the leading case of O’Tier v. Sell, 
was to emphasize “operate,” interpreting it to mean personal manipulation. Then the 
court limited “non-resident” to that meaning consistent with “operate.”” The effect 
is to exclude from the scope of the statute such non-residents as corporations, partner- 
ships, or individuals operating through agents. These “non-residents,” however, 
could have been included had “operate” been construed to mean “‘to direct the work- 
ing of.’*4 A lower New York court reached this conclusion after the O’Tier decision 
when it held a foreign corporation to be included in “non-resident.””*S In addition, the 
manner in which the Illinois legislature modified the wording of the New York act* is 
some indication that it intended to include corporations. Instead of “operation by a 
non-resident” the Illinois statute"? reads “use and operation’”’; instead of “in any action 
. ... growing out of any accident .... in which such non-resident may be involved, 
while operating .... ,” the Illinois act reads “in any action . . . . growing out of such 
use or resulting in damage or loss... . , and said use or operation 

In narrowing the possible scope of the statute, the court has apparently disregarded 
the reasons for the legislation, the problems to be solved, and the objects to be attained. 
Prior to the enactment of the statute a non-resident who avoided the jurisdiction ran 
slight risk of being sued. The prohibitive expense of transporting witnesses, parties, 
and evidence to the new jurisdiction often gave the reckless non-resident a practical 
immunity. The statute has attempted to solve this problem by extending liability to 
the non-resident where it would normally attach were he a resident, by requiring him 
to answer an action for damages in a court near the scene of the accident. If these 
considerations support jurisdiction over non-resident individuals, they seem no less 
relevant when the defendant is a non-resident corporation or individual operating 
through agents,"* who are often financially irresponsible. The large proportion of cars 
owned and operated by foreign corporations and partnerships was as obvious to the 
legislature as was the fact that a corporation can perform such physical acts as operat- 
ing a car only through agents. To nullify the force of the statute as to this group of 
non-residents is to sacrifice the probable intent of the legislature to the concept— 
“in derogation of the common law.” 


™ Rhoads v. Chicago and Aurora Railway Co., 227 Ill. 328, 334, 81 N.E. 371, 373 (1907); 
People v. Griffith, 245 Ill. 532, 540, 92 N.E. 313, 316 (1910); Suburban Ice Co. v. Industrial 
Board, 274 Ill. 630, 633, 113 N.E. 979, 981 (1916); People v. Northern Trust Co., 289 II. 
475, 482, 124 N.E. 662, 665 (1919); People v. Linn, 357 Ill. 220, 226, 191 N.E. 450, 453 (1934); 
Kerner v. Thompson, 365 Ill. 149, 155, 6 N.E. (2d) 131, 134 (1936). 


™ Rhoads v. Chicago and Aurora Railway Co., 227 Ill. 328, 334, 81 N.E. 371, 373 (1907); 


People v. Griffith, 245 Ill. 532, 540, 92 N.E. 313, 316 (1910); Wilcox v. Bierd, 330 Ill. 571, 
588, 162 N.E. 170, 177 (1928). 


13 252 N.Y: 400, 169 N.E. 624 (1930). 
™4 7 Oxford English Dictionary 144 (1933). 
*s Bischoff v. Schnepp, 139 Misc. 293, 249 N.Y. Supp. 49, 50 (1930). 


** McKinney’s Consol. L.N.Y. 1929, Book 62-A, §52. For present New York law see 
McKinney’s Consol. L.N.Y. 1929, Book 62-A, § 52 (Supp. 1937). 


*7 Til. Rev. Stat. 1937, c. 954, § 23. 
8 Culp, op. cit. supra note 3, at 346. 
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Although the word “owner” appears nowhere in the Illinois statute, the court says 
liability is “confined to personal operation by a non-resident owner.’’*® Cited in sup- 
port of this position is a case** decided under the New York act, but after an amend- 
ment which specifically stated the requirement of ownership. It is unlikely that the 
court foresaw the ultimate significance of this requirement. Suppose a non-resident 
individual injures an Illinois citizen while personally operating a car owned by a third 
party. If service is made under the statute with the ownership requirement, the court 
must deny validity merely because the non-resident operator did not own the car. 
Such a result could not have been contemplated by the court. The “potential harm” 
is as great whether the operator or another holds title." 


Taxation—Constitutionality of Use Tax—Burden on Interstate Commerce— 
[Washington],—The plaintiff sought to enjoin the state tax commissioners from col- 
lecting a use or compensating tax which a Washington statute’ imposed upon the 
privilege of using within its boundaries any article of tangible personal property not 
already subject to local or out-of-state sales tax. The plaintiff’s equipment, which 
could only be purchased outside of the State of Washington, was stored within the 
state until used in the operation, maintenance and repair of the plaintiff’s intermingled 
intrastate and interstate telephone and telegraph system. Held, for the plaintiff. 
Exaction of the tax is an unlawful burden upon interstate commerce. Pacific Telephone 
and Telegraph Co. v. Henneford et al., Tax Commissioners.? 

As a result of the depression many states turned to the sales tax as a source of much 
needed revenue. The inapplicability of these taxes to interstate sales because of the 
interstate commerce clause, led to many out-of-state purchases and consequently to 
loss of business by local merchants and revenue by the states.‘ In an effort to prevent 
this avoidance of the sales tax, a number of states have recently turned to the use tax, 
as was the situation in the instant case.s 

The adoption of the use tax has not solved the problems arising from state taxation 
of interstate commerce. Although it has widened the field of state taxation in foreign- 
purchase home-consumption cases, the problem of determining when goods are a part 
of interstate commerce, and as such subject to state taxation, still remains. Immunity 
from state taxation depends on the supreme courts’ ever-varying determination of the 
requisite degree of closeness to a prior or subsequent transportation into or out of the 


"9 Jones et al. v. Pebler et al., 296 Ill. App. 460, 16 N.E. (2d) 438 (1938). 

*° Wallace v. Smith, 238 App. Div. 599, 265 N.Y. Supp. 253 (1933). 

* Culp, op. cit. supra note 3, at 345. 

* Wash. L. 1935, c. 180, § 4, 726-728; amended in Wash. L. 1937, c. 191, 943-946. 

* 81 P. (2d) 786 (Wash. 1938). 

3 Twenty states now have general sales taxes: Alabama, Arkansas, California, Colorado, 


Illinois, lowa, Kansas, Louisiana, Michigan, Mississippi, Missouri, New York, North Carolina, 
North Dakota, Ohio, Oklahoma, South Dakota, Utah, Washington, Wyoming. 

4 Perkins, The Sales Tax and Transactions in Interstate Commerce, 12 N. C. L. Rev. 99, 
100 (1933); Ahern, State Sales and Use Taxes, 25 Geo. L. J. 714 (1937). 

5 Eleven states—California, Colorado, Iowa, Kansas, Michigan, Mississippi, Ohio, Okla- 
homa, Utah, Washington and Wyoming—now have separate use taxes, while Arkansas and 
Louisiana include a use tax provision in their sales tax. 
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state. In Helson and Randolph v. Kentucky’ the Supreme Court held that tax on the 
use of gasoline to propel a ferry engaged in transportation between states was an un- 
constitutional burden on interstate commerce even though the tax was confined to 
such only of the gasoline as was used within the limits of the state. Five years later, 
however, in Edelman v. Boeing Air Transport Inc.’ the court ruled that a state may 
validly tax the use to which gasoline is put in withdrawing it from storage within the 
state and placing it in the tanks of an airplane which is about to carry goods across 
interstate lines. A desire to uphold the tax enabled the court to find in the transfer of 
the gasoline from the tank to the plane a “use” within the state prior to and apart 
from use in interstate commerce, although more fuel was being burned in interstate 
commerce than in the Helson situation where almost all of it was burned within 
the state.* 

The instant decision, rendered by the Washington State Supreme Court, is typical 
of the treatment given the interstate commerce issue by the United States Supreme 
Court. In finding the case at bar readily “distinguishable” from the Edelman and 
similar cases, the court said: “The Edelman case, like the Nashville case, has to do 
with the application of a tax only to storage or withdrawal from storage. It was not 
as in the case at bar, a tax upon the use of an instrumentality of interstate commerce.” 
Both attempts to reconcile the holding with those of the United States Supreme Court 
seem equally illogical. It is difficult to understand why gasoline used to propel a plane 
loaded with merchandise across state lines is not as much an instrumentality of 
interstate commerce as is telephone equipment used to facilitate the transfer of 
messages. Moreover, despite the court’s statement that any retention of equipment by 
the plaintiff within the state was not storage but an inseparable part of its use in 
rendering uninterrupted carrier service,’® the fact remains that the equipment was re- 
tained within the state for an appreciable length of time before it was actually used 
in the interstate transaction. If transferring gasoline from a tank car to an airplane 
is a “use” within the state, retaining telephone equipment—for certainly a longer 
period than is required to fuel a plane—can also be considered a “use”’ within the state. 
Regardless of such determination, however, the court could easily have reached the 
result of the Edelman case had it desired to do so. Instead of calling the tax a “direct 
and undue burden” on interstate commerce, it could have used its other stereotyped 
phrase—“indirect and incidental burden’—and upheld the statute. What the 
United States Supreme Court would have decided in this case is, of course, a matter 
of conjecture. Aside from the question of the rationale of the critieron used, however, 
the fact remains that where the tax is ruled invalid, the local merchant remains at a 
disadvantage and the state loses revenue. 

Various suggested remedies, such as a general federal tax on interstate sales with 
a subsequent apportionment among the states,” and congressional consent to non- 


6 279 U.S. 245 (1929). 7 289 U.S. 249 (1933). 


8 For similar holdings see Nashville C. & St.L. Ry. Co. v. Wallace, 288 U.S. 249 (1933); 
Eastern Air Transport v. South Carolina Tax Commission ef al., 285 U.S. 147 (1932). 


9 P. 780. 10 P. 797. 
™ See Southern Pacific Co. v. Corbett ef. al., 23 F. Supp. 193 (1938). 


™ Suggested by the court in Robbins v. Shelley County Taxing District, 120 U.S. 489 
(1887). 
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discriminatory state taxation of interstate transactions,"s raise as many problems as 
they solve.'4 In view of the half-hearted success of state attempted solutions, it would 
seem that a better approach to the solution of state income difficulties must lie along 
national lines. It is submitted that a general federal tax on all sales—interstate and 
intrastate—with an apportionment back to the states on a population-wage rate basis 
is a possible solution. 


Torts—Liability for Accountants’ Misrepresentations—{New York].—The de- 
fendant accountant, employed by a corporation which subsequently became insolvent, 
prepared ten copies of a financial statement with knowledge that they were to be used 
to obtain credit. The corporation did use one of these statements to secure a $300,000 
loan from the plaintiff. Material facts as to the stagnancy of accounts receivable and 
the possible inadequacy of reserves set up, of which the defendant had knowledge, were 
not indicated on the balance sheet in accordance with usual accounting practice, but 
were disclosed in a single copy of a letter sent to the corporation thirty days later. 
This action was brought for damages whick the plaintiff suffered by reliance on the 
defendant’s negligently made financial statement. On appeal from a judgment of 
Appellate Division affirming a judgment for the defendant, held, reversed. The evidence 
was sufficient to support a finding of gross negligence raising an inference of fraud. 
State Street Trust Co. v. Ernst and Ernst.* 

The New York court in Ultramares Corporation v. Touche? repudiated the view 
adopted a short time previously that one who made a negligent misrepresentation to 
another with knowledge of such other’s intention to induce thereby the reliance of a 
third party, should be held liable. The court there decided that a negligent misrepre- 
sentation of this type which would be passed on to an indefinite class of possible reliers 
should not be actionable as negligence and could support liability only if the circum- 
stances under which it was made indicated evidence of such gross negligence that the 
inference of fraud could be drawn. The principal case purports to follow the Uliramares 
case in that it places in the fraud category liability to third parties for gross negli- 
gence. The constant reliance for authority, however, by both the majority and dis- 
senting opinions in the case indicates the difficulty of applying the doctrine.4 In im- 
posing liability the court recognized the need of stricter requirements of accuracy in 
financial statements because of the increasing dependence by business on such reports.5 


3 Such a bill was passed by the United States Senate in 1934—78 Cong. Rec. 4598 (1934)— 
but died in the House Committee on Interstate and Foreign Commerce. 

4 Johnson, State Sales Taxes and the Commerce Clause, 24 Calif. L. Rev. 155, 170 (10936); 
Lowndes, State Taxation of Interstate Sales, 7 Miss. L. J. 223 (1935); Perkins, The Sales 
Tax and Transactions in Interstate Commerce, 12 N. C. L. Rev. 99, 108 (1933). 

' 278 N.Y. 104, 15 N.E. (2d) 416 (1938). 

2255 N.Y. 170, 174 N.E. 441 (1931). 

3 Glanzer v. Shepard, 233 N.Y. 236, 135 N.E. 275 (1922); International Products Co. v. 
Erie Ry. Co., 244 N.Y. 331, 155 N.E. 662 (1927). 

4 Baldwin, Liability of Public Accountants, 52 Journal of Accountancy 342 (1931). 

53 Corp. Proc. Rev. 57 (1931). George S. Olive, Conduct of an Accounting Practice, Ameri- 


can Institute of Accountants (October, 1929). Consider Securities and Exchange Commis- 
sion of the federal government. 





128 THE UNIVERSITY OF CHICAGO LAW REVIEW 


It failed, however, to take advantage of an opportune situation to improve the nebulous 
basis of liability to an indefinite class of third parties enunciated in the Uliramares 
case. 

Due to an early misconception of the holding in Derry v. Peek,® courts have, with sey- 
eral exceptions,’ traditionally refused to make a defendant liable to third parties for a 
negligent misstatement when there was no contractual privity, confining such liability 
to fraudulent misrepresentation.* As extended liability became increasingly desirable, 
courts purported to keep within the old rule but extended liability by expanding the 
ambit of fraud.® The result is varying interpretations of fraud including misrepresenta- 
tions made intentionally,'® misrepresentations made honestly but negligently,“ and 
misrepresentations made neither intentionally nor negligently.” Such judicial shadow- 
boxing emphasises the need of a more stable category of liability. 

The policy established by Justice Cardozo in the Uliramares case, of not subject- 
ing a defendant to an indefinite number of suits for negligence, has no potency if courts 
permit juries to construe evidence of mere negligence to be fraud. Rather than permit 
negligence to parade as fraud and confuse the profession, courts should frankly admit 
that negligence should be the basis of liability in these cases. This would fit in with 
the recommendations urged by authorities," and adopted in several cases.'4 While 
such a doctrine seems to open an exceedingly broad field of liability, restrictive safe- 
guards are available. As a matter of law, liability need not be imposed where infor- 


6 14 App. Cas. 337 (1889); Smith, Liability for Negligent Language, 14 Harv. L. Rev. 184, 
185 (1900). 

7 One engaged in a public calling: Tardos v. Bozant, 1 La. Ann. 199 (1846); Glanzer v. 
Shepard, 233 N.Y. 236, 135 N.E. 275 (1922); Mulroy v. Wright, 185 Minn. 84, 240 N.W. 116 
(1931). Negligent advertisements by manufacturers: Henry v. Crook, 202 App. Div. 19, 195 
N.Y. Supp. 642 (1922); Crist v. Art Metal Works, 230 App. Div. 114, 243 N.Y. Supp. 496 
(1930). Cf. Miller v. Sears, Roebuck & Co., 250 Ill. App. 340 (1928). 


§ Savings Bank v. Ward, 100 U.S. 195 (1879); O’Connor v. Ludlam, 92 F. (2d) 50 (C.C.A. 
2d 1937). 


° A few courts have maintained the old rule but extended the privity of contract theory. 
Brown v. Sims, 22 Ind. App. 317, 53 N.E. 779 (18909); Economy Bldg. and Loan Ass’n v. West 
Jersey Title Co., 64 N.J. 27, 44 Atl. 854 (1899); Glanzer v. Shepard, 233 N.Y. 236, 135 N.E. 
275 (1922). 

te Derry v. Peek, 14 App. Cas. 337 (1889); Angus v. Clifford, [1891] 2 Ch. 449; Reno v. 
Bull, 226 N.Y. 546, 124 N.E. 144 (1919). 

™ Prestwood v. Carlton, 162 Ala. 327, 50 So. 254 (1909); Trimble v. Reid, 97 Ky. 713, 31 
S.W. 861 (1895); Whitehurst v. Life Ins. Co., 149 N. Car. 273, 62 S.E. 1067 (1908); Williston, 
Liability for Honest Misrepresentation, 24 Harv. L. Rev. 415, 429, n. 47 (1911). 

" Hitchcock v. Gothenburg Water Power & Irrigation Co., 95 N.W. 638 (Neb. 1903); 
Huntress v. Blodgett, 206 Mass. 318, 92 N.E. 427 (1910). Cf. Chatham Furnace Co. v. Moffatt, 
147 Mass. 403, 18 N.E. 168 (1888). Bohlen, Misrepresentation as Deceit, Negligence or War- 
ranty, 42 Harv. L. Rev. 733, 735 (1929); Green, Judge and Jury, c. 10 (1930). 

"3 Bohlen, Should Negligent Misrepresentations be Treated as Negligence or Fraud? 
18 Va. L. Rev. 703 (1932); Bohlen, op. cit. supra note 12; Carpenter, Responsibility for In- 
tentional, Negligent, and Innocent Misrepresentation, 24 Ill. L. Rev. 749 (1930). 

"4 See cases cited in note 3 supra. Cunningham v. Pease House Furnishing Co., 74 N.H. 
435, 69 Atl. 120 (1908); Weston v. Brown, 82 N.H. 157, 131 Atl. 141 (1925). 
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mation is gratuitously given. The right of jury trial supplies an additional safeguard. 
The defense of contributory negligence is also available, though limitation by statute 
seems desirable in view of increasing specialization and necessity for relying on 
experts’ statements. A possible additional restriction, adopted in some cases,'? and 
urged by Jeremiah Smith," is the limitation of liability to cases where it appears that 
there was knowledge that the statement was to be used to induce reliance of third 
parties, and that it was “likely to produce substantial pecuniary loss if the statement 
proved false.”*® Such a restriction in cases of negligent statements by accountants 
would result in an extension of liability consistent with the responsibilities of ac- 
countants to business.?° 


Trusts—Apportionment of Proceeds of Sale of Unproductive Land—Taxes— 
{Illinois]—One of the provisions of a will setting up a trust which included a large 
amount of unproductive land was, “I hereby authorize and direct’’ trustees “in their 
judgment and discretion” to sell “any or all of my vacant real estate. I prefer that the 
tract of land known as ‘the pasture’ be sold last.” Trustees held the vacant land for 
many years, deducting taxes and carrying charges from the income due the life tenants 
from other trust property. Upon the sale of the land at a greatly enhanced value, the 
life tenants sought apportionment of the sale price between principal and income and 
restitution of the amount deducted from their income for taxes and carrying charges. 
Held, that under the circumstances of the case the power was discretionary and that, 
therefore, the rule of apportionment which depends on an imperative power of sale is 
inapplicable. Furthermore, the taxes and carrying charges were properly paid out of 
income, inasmuch as the will directed payment of net income. Love v. Engelke.* 

This decision forces Illinois trustees in each case to interpret correctly at their 
peril whether a will establishes a discretionary or mandatory power of sale, and to look 
for an “intention” as to the extent of the powers of the trustee where in most instances 
settlors will have entertained no thoughts in regard thereto, a result which cannot help 
but increase litigation. 

Because of the general duty of a trustee to obtain the highest income commen- 
surate with the preservation of the principal of the trust,? the law imposes a duty 
on trustees to convert unproductive property.3 In order to avoid a sacrifice sale or to 

's Carpenter, op. cit. supra note 13, at 757; Bohlen, Misrepresentations as Deceit, Negli- 
gence or Warranty, 42 Harv. L. Rev. 733, 741 (1929); Rosenberg v. Cyrowski, 227 Mich. 508, 
198 N.W. go5 (1924). 

**Cf. New Brunswick Rev. Stat. (1927) c. 143, § 2; Nova Scotia Stat. (1926) c. 3, § 2; 
35 Stat. 66 (1908), 45 U.S.C.A. § 53 (1926). 

‘7 International Products Co. v. Erie Railroad, 244 N.Y. 331, 155 N.E. 662 (1927); ab- 
stractor cases: Brown v. Sims, 22 Ind. App. 317, 53 N.E. 779 (1899); Anderson v. Spriester- 
bach, 69 Wash. 393, 125 Pac. 166 (1912); Shine v. Nash Abstract & Invest. Co., 217 Ala. 498, 
117 So. 47 (1928). 

8 Smith, Liability for Negligent Language, 14 Harv. L. Rev. 184, 195 (1900). 

"9 bid. 20 Note 5 supra. 

* 368 Ill. 342, 14 N.E. (2d) 228 (1938). 

? Rest. Trusts §§ 176, 181 (1935). 


34 Bogert, Trusts and Trustees § 825 (1935); Loring, A Trustee’s Handbook 127-128 (4th 
ed. 1928). 
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benefit the trust as a whole because of appreciation of land values, the trustee is given 
the privilege to hold unproductive land in seeming violation of his duty to provide 
income for the life tenant.‘ Such discretion, protecting the remainderman’s interest, 
cannot be used to injure the life tenant because the trustee has a duty of impartiality 
as between successive beneficiaries.’ The rule of apportionment® has been developed 
to allocate to the life tenant from the sale of unproductive property in the res, the 
income of which he had been deprived during the unproductive period. 

But if the intention of the testator is manifest that the trustees are under no duty 
to sell the unproductive land and that thus the life tenant is not entitled to any income 
while the land is unproductive, apportionment will not be granted upon sale of the 
land.? If, however, a power of sale is “discretionary’’ merely in the sense of leaving to 
the trustee discretion as to the time of the sale, apportionment is the proper solution. 

An interpretation of the power of sale as discretionary in the sense that trustees 
might decide never to sell at all makes the interest of the life tenants as to a sub- 
stantial part of the trust an illusory one dependent on the whims of the trustees. Such 
a power is so abnormal that it should never be held to be given to the trustee unless 
the settlor has clearly expressed such an intention. The New York court went as far as 
to hold® that “all powers herein given are intended to be discretionary, and to be ex- 
ercised or not as the said executors shall think proper” granted “discretion as to the 
time of sale’’ only.9 

The Illinois court, influenced by evidence that the testatrix had little faith in her 
children and great solicitude for her grandchildren, the remaindermen, interpreted her 
intention as giving to the trustees the unusual degree of discretion which permitted 
them either to sell the vacant land or to retain it for the duration of the trust, free from 
any duty to the life tenants with respect to the land. As such an interpretation rests 
upon the peculiar circumstances of the instant case, the decision is a narrow precedent. 
It will, it is hoped, develop no trend in this jurisdiction toward denying apportionment 
to life tenants in the ordinary case. 

Because of the difficulty in interpreting the intentions, if any, of settlors as to ap- 
portionment, it might be well to abandon the attempt to find by interpretation 
of the power of sale clause such intentions and grant apportionment as a matter 
of course in all cases except where the settlor has included an affirmative indica- 
tion in the trust instrument itself as to what he wishes to be done about apportion- 


4 Bogert, op. cit. supra note 3, at §§ 825, 826. 5 Rest., Trusts § 232 (1935). 

6 Bogert, op. cit. supra note 3, at § 827; see 5 Univ. Chi. L. Rev. 122, 126 (1937). 

7 Creed v. Connelly, 272 Mass. 241, 172 N.E. 106 (1930); Jordan v. Jordan, 192 Mass. 
337, 78 N.E. 459 (1906); Green v. Crapo, 181 Mass. 55, 62 N.E. 956 (1902); Hite v. Hite, 93 
Ky. 257, 20 S.W. 778 (1892); Outcalt v. Appleby, 36 N.J. Eq. 73 (1882). 

§ The liberal extension of the apportionment rule may be traced in these cases: Lawrence 
v. Littlefield, 215 N.Y. 561, 109 N.E. 611 (1915); Furniss v. Cruikshank, 230 N.Y. 495, 130 
N.E. 625 (1921); Matter of Jackson, 258 N.Y. 281, 179 N.E. 496 (1932); Jn re Chapal’s Estate, 
161 Misc. 67, 292 N.Y. Supp. 663 (1934); Im re Rowland’s Estate, 273 N.Y. 100, 6 N.E. (2d) 
393 (1937). 

° Furniss v. Cruikshank, 230 N.Y. 495, 505, 130 N.E. 625, 628 (1921). 


% The Restatement apparently establishes this view in § 240 which provides “unless it is 
otherwise provided by the terms of the trust,” trustees are under a duty to life tenants to sell 
unproductive property and apportion the proceeds. But consideration of § 4 which defines 
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ment." The attitude of the New York courts favors this trend away from the or- 
dinary search for “intention.” 

The ruling on the taxes and carrying charges is hard to justify. Ordinarily, they 
are properly paid out of income. But an exception is made in the case of unproductive 
land,"3 taxes and carrying charges being properly chargeable to principal." The taxes 
on urban vacant land rapidly appreciating in value, such as was involved in this case, 
might well have surpassed the total income from the productive property. It is hard 
to believe that a testatrix who went to the trouble of creating a trust for the life 
tenant would intend that the remaindermen “grow rich at the expense of the life 
tenant,”'S but so the Illinois court construed her intention. 


Workmen’s Compensation—Right of Employee’s Illegitimate Children to Compen- 
sation—{Wyoming and Pennsylvania].—Non-resident, alien, illegitimate children of a 
workman, who was killed during and in the course of his employment, and for whose 
support the workman had made regular and substantial remittances to the mother, 
sought compensation under the Wyoming Workmen’s Compensation Act,' according 
to which a non-resident alien child of a workman may under certain circumstances 
receive compensation. Upon appeal from an award to the plaintiffs, held, reversed. 
In re Dragoni.? 

Workmen’s compensation was sought by the illegitimate child of the wife of a 
workman, who was killed during and in the course of his employment. The child was 
living in the family of his mother’s husband, and his claim for compensation was 
based on a provision of the Pennsylvania Workmen’s Compensation Act,3 according 
to which compensation may be granted to a “step-child” of a workman. On appeal 
from a judgment for the plaintiff, held, affirmed. Union Trust Company v. Union 
Collieries Co.4 


“terms of the trust” as the “‘manifestation of intention of the settlor” as indicated by written 
or spoken words or conduct of the settlor in the light of all the circumstances, seems to lead 
one back to the policy of seeking the intention of the settlor by examination of all sorts of evi- 
dence. 


™ For an interpretation of the Restatement as abandoning the intention test, see 35 Col. L. 
Rev. 306, 308 (1935); 40 Yale L. J. 275, 278 (1930). 

2 “The distinction between this case and cases where there is no imperative power of sale 
or equitable conversion; where the testator directs the trustees to sell only in their discretion 
and where it is, therefore, said that the only inference is that testator intended to benefit the 
principal of his estate . . . . may not ultimately prevail,’ Pound, J., in Matter of Jackson, 258 
N.Y. 281, 291, 179 N.E. 496, 500 (1932). 

13 But see Matter of Satterwhite, 262 N.Y. 339, 186 N.E. 857 (1933) which seems to agree 
with the view of the instant case on taxes where there was no imperative direction to sell un- 
productive property in the will. The New York courts, however, would undoubtedly have 
construed this will as they did in Furniss v. Cruikshank, 230 N.Y. 495, 130 N.E. 625 (1921). 

*4 Patterson v. Johnson, 113 Ill. 559 (1885); Hite v. Hite, 93 Ky. 257, 20 S.W. 778 (1892); 
Bogert, op. cit. supra note 3, at § 804; 2 Perry, Trusts and Trustees § 554 (7th ed. 1929). 

*s In re Montgomery, 99 Misc. 473, 474, 165 N.Y. Supp. 1069, 1070 (1917). 

* Wyo. Rev. Stat. 1931, c. 124, §§ 106-7, k., as amended by Laws of 1935, c. 100, § 2. 

* 79 P. (2d) 465 (Wyo. 1938). 

3 Purdon’s Pa. Stat. 1931, Title 77, § 562. 4 200 Atl. 267 (Pa. Super. Ct. 1938). 
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The Wyoming statute makes no mention of what the term “‘children’”’ shall in- 
clude other than to define the word as “immediate offspring,”’s and this provision the 
court held to have no effect other than that of excluding from the operation of the Act, 
grandchildren and other more remote offspring of the workman. From a survey of the 
definition of the word “children” in cases dealing with the interpretation of wills® 
and statutes such as wrongful death acts,? workmen’s compensation acts of other 
states,* and of other statutes, the court concluded that the word “children,” when 
used in a statute without further explanation, did not include an illegitimate child of 
a man. 

In nearly every state the legislatures have improved the legal status of illegitimate 
children in one respect or another,® but only two states have gone so far as to declare 
that illegitimate children shall have all the rights and privileges of legitimate off- 
spring." The courts are justified, therefore, in their reluctance to deviate from the 
traditional interpretation of the words “child” and “children,” when they appear 
without qualification in statutes. To apply those terms to illegitimate children in 
workmen’s compensation laws or other statutes in a jurisdiction which has not assimi- 
lated the status of illegitimate children to that of legitimate children in every respect 
would constitute a guess as to the intentions of the legislature. If, therefore, a legisla- 
ture intends an illegitimate child to receive workmen’s compensation upon the death 
of his father, it has to say this expressly in the statute. Where, however, the position 
of an illegitimate child has been assimilated to that of a legitimate child in his relation 
to his mother, an award of workmen’s compensation in the event of the death of his 
mother appears justified under a statute which merely grants workmen’s compensation 
to the children of a woman without expressly mentioning illegitimate children. 

The Pennsylvania decision reported supra is an application of this latter principle 
since the court based its conclusion, that upon the marriage of the workman and the 
child’s mother the child had become the workman’s step-child, upon a Pennsylvania 
statute which provides that the relationship between the mother and her illegitimate 
child shall be the same as if the child was born in lawful wedlock." Although the Penn- 
sylvania court cited no authority from other jurisdictions to substantiate its decision 
in this case, the result it reached is exactly in line with decisions based upon corre- 
sponding facts in other jurisdictions." 


5 Wyo. L. 1935, c. 100, Ss. 2. 

* Here the court cites Wilkinson v. Adam, 1 Ves. & Bea. 422, 462, 35 Eng. Rep. 163, 179 
(1813). But see Rhode Island Hospital Trust Co. v. Hodgkin, 48 R.I. 459, 137 Atl. 381 (1927), 
and cases therein cited. 

7 Citing Marshall v. Wabash Ry. Co., 120 Mo. 275, 25 S.W. 179 (1894). 

§ Citing Bell v. Terry & Tench Co., 177 App. Div. 123, 163 N.Y. Supp. 733 (1917); Scott v. 
Independent Ice Co., 135 Md. 343, 109 Atl. 117 (1919); Murrell v. Industrial Comm’n, 291 Il. 
334, 126 N.E. 189 (1920); Staker v. Industrial Comm’n, 127 Ohio St. 13, 186 N.E. 616 (1933). 

9 See 4 Vernier, American Family Laws § 242 ff. (1936), and references cited therein. 

te Arizona and North Dakota, op. cit. supra note 9, at § 242. 

™ Purdon’s Pa. Stat. 1931, Title 11, § 1. 

™ See Lunceford v. Fegles Const. Co., 185 Minn. 31, 239 N.W. 673 (1931); Larsen v. 


Harris Structural Steel Co., 230 App. Div. 280, 243 N.Y. Supp. 654 (1930); Simpson v. State 
Compensation Com’r, 114 W.Va. 814, 174 S.E. 329 (1934). 
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Law: A Century of Progress, 1835-1935. Edited by Allison Reppy. New York: New 

York University Press, 1937. 3 vols. Pp. xxx, 387, 438, 475. $15. 

Two years ago the present reviewer, having the privilege of addressing, as one of its 
guests, the American Bar Association at its annual gathering at Boston, took as his 
theme the great interest which the history of the development of American law during 
the last hundred or hundred and fifty years would present for common lawyers all 
over the world; and he called attention to the comparative paucity of the literature 
at present available upon this subject. He permits himself to think that it may have 
been in consequence of this address that the editor of the University of Chicago Law 
Review has now extended to him the further privilege of reviewing in its pages this 
imposing work, a work which goes such a long way to fill the gap of which he had 
spoken at Boston. 

Law: a Century of Progress celebrates the completion of the first hundred years 
of the existence of the School of Law of New York University. It is in three volumes, 
of which the first is headed “History, Administration, and Procedure” the second 
“Public Law and Jurisprudence”; and the third “Private Law.” Altogether they 
comprise thirty-six articles or chapters, extending to 1,300 pages, including indexes, 
and the very voluminous and valuable notes. 

The main theme of the majority of the contributors is, of course, the evolution of 
American judicial and statute law, both federal and state, during the hundred years 
under review; but a number of writers have gone farther afield for their subject matter. 
Thus Mr. Phanor J. Eder, of the New York Bar, contributes a most interesting 
article, which few but he could have written, on “Law and Justice in Latin America”; 
and Herr Walter Simons, former Chief Justice of Germany, writes on “One Hundred 
Years of German Law.” In view of its world-wide influence and importance, it is some- 
what strange that there is no corresponding account of the evolution of French law 
during the period. The unceasing process of reciprocal suggestion and imitation be- 
tween American and English legislators and judges, is, of course, continually adverted 
to; but the only section specifically devoted to a topic of English law is Professor 
Alexander N. Sack’s chapter on the history of conflict of laws in England. In this 
very valuable and informative paper the writer traces the somewhat slow evolu- 
tion in England of the idea that a foreign law could properly be applied in a domestic 
forum from the primitive canon that a court could only apply its own domestic law— 
be it common law, the law merchant, admiralty law, or ecclesiastical law—and that 
where a different law appeared applicable to the case, the parties must be sent to the 
jurisdiction where that law belonged. But it may be remarked that the process here 
described rather ends than begins in 1835. 

The only pages exclusively directed to a comparison of English and American law, 
at the present stage of their development, is the contribution of Professor Winfield of 
Cambridge, in which he examines and criticizes the first two volumes of the “‘Restate- 
ment of the Law of Torts” from the standpoint of a specialist in English tort law. 


133 





134 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The topic of American law in the last hundred years is most widely departed from 
by several of the papers in the second volume, where the editor would seem to have 
extended to well-known writers a general invitation to discourse on whatever subject 
appealed to them. So we have Professor Harold Laski, in a paper entitled “The Crisis 
in the Theory of the State,” proclaiming high Marxist class-conflict-revolutionary 
doctrines—which do not appear, to the present reviewer, to be applicable either to the 
history or to the present circumstances of America or England; while Professor Cor- 
win analyzes without benevolence, or much reference to history, the opinions handed 
down by the Supreme Court in the Schechter case. 

There can be few people who, being equipped with knowledge equal or superior to 
that of the contributors, are competent to review this encyclopaedic book as it de- 
serves; and the present writer is not one of them. This being so, the best course, so it 
seems, for him to take, is to endeavour to convey to readers of this Review some im- 
pression of the pleasure and profit which he has derived from reading it: and that he 
can best do by picking out some of the intellectual nuggets which he has encountered. 

In the first paper in the book Dean Emeritus Roscoe Pound gives, under the rubric, 
“A Hundred Years of American Law,” a suggestive survey of the whole field. He 
distinguishes three periods—‘“‘a creative period down to the Civil War; a period of 
systematizing from the Civil War to the end of the century; and a period of reshaping, 
destined to be a new creative era, since 1900.”’ During the second period “questions 
of politics came to be thought of as questions of constitutional law. Questions of ad- 
ministration were turned into judicial questions. It was thought that action at law 
would suffice for the regulation of public utilities. It was expected that taxpayers’ 
suits in equity would prevent waste of public funds. It was expected that mandamus 
would suffice to hold public officers to their duty.”” Speaking of the spirit of innova- 
tion which has marked the third period, and of the reactions it has excited, he reminds 
us that “the appointment of Story as justice of the Supreme Court was received with 
indignation by the solid and respectable elements of the society of his day as threaten- 
ing subversion of law and of authority.” America would still like to think that it lives 
in Main Street. “We have become big, but we like to picture ourselves as small. 
.... Let us not fear bigness.” 

Mr. Eder, in the paper already referred to, dwells upon the strong spirit of legalism 
which the Spanish colonists carried with them to South and Central America, and im- 
planted there; but he points out that in those regions the force of law resides rather in 
public opinion than in the legislatures and the law courts; and the result is not wholly 
unsatisfactory. The bibliography and notes to this article should prove of great value 
to comparative lawyers. 

Mr. Vanderbilt’s paper on “(One Hundred Years of Administrative Law’’ is note- 
worthy. Although, as he records, Maitland, so long ago as 1888, had called attention 
to the fact that the law of public administration was winning its way toa leading place 
in the framework of the law, “‘it is to American scholars . . . . that the credit for the 
investigation, analysis, and presentation of the principles of administrative law, 
simultaneously with their development in actual practice, must go”—with particular 
reference to Goodnow, Freund, and Frankfurter. The inevitable growth of the ad- 
ministrative activities of government is tending to bring in question the doctrine of the 
Separation of Powers. “The fact remains that our government to-day is largely a 
government of administrative agencies, many of them exercising powers legislative or 
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judicial in their nature.” This gives rise to two primary questions: that of the extent 
to which the legislature may delegate its powers to the executive department; and 
that of the extent to which it may endow administrative agencies with judicial powers. 
Both in England and in America the problem remains to be solved, how, in an ad- 
ministrative age, to provide the private citizen with adequate remedies against 
wrongful governmental action. “This evil cannot persist indefinitely; sooner or later 
we will reach the point where the state itself will be obliged to live up to the standards 
it imposes on its citizens. When that point is reached, we will have much to learn from 
foreign experience with droit administratif.” 

Professor R. W. Millar’s contribution on “The Old Regime and the New in Civil Pro- 
cedure”’ is one of the most instructive and interesting articles in the book. Reform may 
be said to have begun in England with the act of 1832 which prescribed uniformity of 
initial process in common-law actions. In America its decisive beginning is marked 
by the bold and enlightened New York Code of Procedure of 1848, which established 
the principle of the fusion of common law and equity, an example followed in Eng- 
land by the Judicature Act of 1873. Professor Millar makes the interesting remark that 
as regards smoothness of working, the English reformers were the more successful, be- 
cause they faced the fact that as regards substantive law the distinction between legal 
and equitable rules could not be abolished, and that “what was really aimed at in 
speaking of fusion was the concurrent administration of the two kinds of rules in the 
same suit when the circumstances so required.” In America “it is not to be disputed 
that the constitutional preservation of jury trial as it existed at Common law, with 
the statutes passed in pursuance of it, a circumstance constantly militating against 
completeness of fusion.” 

Dean Wigmore, writing on “Jury-Trial Rules of Evidence in the Next Century” is 
severe in his criticism of the present state of the corpus of evidence-law, no less than 
of its practical application. What the Dean would like to do, at any rate as one step 
towards reform, would be to formulate a simplified set of rules “based on experience 
of human nature already embodied in the present jury-trial rules,” and then to try 
them out experimentally in a jury-less court. If they worked in such a court, then 
perhaps bench and bar might be willing to use them in jury-trials. Such a code of 
simplified rules Dean Wigmore then propounds—devoting eighteen pages to the 
topic,—and the result is a most interesting and suggestive collection of maxims, duly 
illuminated by illustrative examples. 

Coming to the second volume, the reviewer was particularly impressed by Profes- 
sor Kocourek’s chapter on “The Century of Analytic Jurisprudence since John 
Austin.”’ Professor Kocourek refuses to follow the crowd in condemnation of Austin’s 
logical system. “We believe it is entirely right to say that in substance Austin’s 
analyses are correct and that he deserves to be accorded the rank of primate in the 
field under discussion.” His fault was that he failed to discover “the conceptual nature 
of the State and of sovereignty.” 

If the reviewer may interpose a reflection of his own, which he believes to be in line 
with Professor Kocurek’s philosophy, it is to the effect that much of the confusion 
which troubles legal speculation is due to a failure to distinguish between law as a 
pure social fact, and law as based (not without solidity) upon wish-beliefs. When the 
law is certain, it does not greatly differ in character from a railroad time-table. When 
it is uncertain, it rests upon the collective desire that law be invented by such a 
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technique as will make it seem to be discovered. An interesting feature of this article 
is the high praise given by the author to Henry T. Terry’s “Leading Principles of 
Anglo-American Law,” and to Wesley N. Hohfeld’s ““Fundamental Legal Conceptions 
as Applied in Judicial Reasoning.” 

Professor Kocourek’s paper is followed by one by Professor Kelsen on “The Func- 
tion of the Pure Theory of Law.” In the opinion of the reviewer Professor Kelsen is 
embarrassed by the fact that the language in which he presumably thinks and writes 
is German. The first and most difficult task which a German thinker has to discharge 
is to free his mind from the ambiguity of the word “Recht”; whereas the English or 
American philosopher is protected by his mother tongue from any danger of confusing 
“law” with “right” or “righteous.” 

The third volume, entitled “‘Private Law,” is even more closely packed than the 
preceding two with matter of first-rate value. In the first place we have Professor 
Winfield’s article, already referred to, on the “Restatement of the Law of Torts.” 
Among other interesting points, we may notice the writer’s remark that the Restate- 
ment does not emphasize the distinction (which, in Professor Winfield’s view, lies at 
the base of the present English law) between (a) negligence as a method of committing 
independent torts, and (b) negligence as itself an independent tort. 

Dean Leon Green’s paper on “One Hundred Years of Tort Law’ cannot be passed 
by without a tribute. Dean Green bases his review upon the pregnant truth that the 
development of tort-law has been effected by the judicial activity of individualizing 
specific types of “hurts worthy of governmental protection.” 

Professor Llewellyn’s most illuminating paper, “Through Title to Contract and a 
Bit beyond” is devoted to the problems presented by Sale of Goods, with particular 
reference to the Uniform Sales Act. Professor Llewellyn’s leading criticism is to the 
effect that transfer of title furnishes a wholly inadequate clue to the solution of the 
problems presented by a sale. “The results [of an exploration of the mercantile phases 
of the field] indicate that Sales situations are more complex than one would suspect 
from reading merely about the Seller, the Buyer and the Goods; but, especially, more 
complex than one would suspect from reading merely of Title and Assent.” To the 
eye of a realist, title is a complex idea, of which the component parts are often to be 
found divided between the different parties to a transaction. An appendix to the 
article lists a series of suggested amendments to the federal Sales Bill. An English 
reviewer cannot read without pleasure Professor Llewellyn’s fine, though not un- 
critical, tribute to the pre-eminence of the late Lord Justice Scrutton as a commercial 
judge. 

The last paper which the reviewer finds it impossible to omit from specific notice 
is Professor Walsh’s article on “The Growing Function of Equity in the Development 
of the Law.” The great interest of this paper is in no small measure due to its explicitly 
historical character. “The purpose of this article is to outline the more important 
contributions of equity to the development of the common law prior to 1835, the 
establishment of equity in the United States, and the more important developments of 
equity since that date.” Quoting Dean Pound, the writer relates that “the real his- 
tory of equity in this country begins after the Revolution. One might almost say that 
it begins in the second decade of the nineteenth century.” Like Professor Millar, Pro- 
fessor Walsh dwells upon the difficulties encountered in many American jurisdic- 
tions in bringing about a satisfactory fusion of equity and law. But “the outstanding 
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importance of code merger of law and equity lies partly on the fact that reforms in our 
legal system arising in equity out of the application of equitable principles in an ever- 
widening stream no longer have to be ‘adopted’ at law as did the reforms initiated and 
established in equity prior to code merger.” Some of the more important lines of 
progress which have had their origin in equity have been the development of equitable 
relief in tort cases, the development of specific performance, the increasing readiness to 
relieve against fraud and mistake, and statutes permitting declaratory judgments. 
The reviewer is prompted to ask whether the right of action of the third party bene- 
ficiary under a contract is so universally established in American jurisdictions that 
there is no longer room in this field for the liberalizing influence of equitable doctrines? 
In England this question would call for an answer in the negative. 

Turning over once again the pages of this fine book, it occurs to the reviewer to 
applaud the many pages of notes and references, by which the value of the majority 
of the articles is greatly increased; to remark upon the total absence of any allusion to 
the law of domestic relations; and to mention two minor errors noticed respecting 
English law. Both of these occur in Professor Tooke’s excellent contribution on “The 
Progress of Local Government, 1836-1936.” Owing to the frequency of so-called 
private acts regulating and amplifying the powers of cities, municipal organization is 
by no means uniform in England. And the statement that “in England women under 
thirty years of age may not exercise the franchise’ ceased to be true in 1929, under 
the Act of the previous year which assimilated the franchise of men and women for 
both parliamentary and municipal selection. 


Str MAuRICE SHELDON Amos, K.B.E., K.C.* 


The English Business Company after the Bubble Act, 1720-1800. By Armand Buding- 
ton DuBois. New York: Commonwealth Fund, 1938. Pp. xxii, 522. $5.00. 


Students of the corporation law have long realized the gross inadequacy of law 
reports and statutes as sources of information as to the legal forces actually operating 
to control business practice. In the words of Professor Goebel, ‘““There waft into the 
courts only occasional gusts in the varied and perpetually changing weather of com- 
mercial transactions. A climate cannot be delineated from a jar of captured rain- 
drops.”* The present volume, however, represents probably the first successful effort 
to unearth materials from which a more adequate picture may be painted. Mr. DuBois 
has combed general sources such as periodicals and pamphlets and has struck a rich 
vein of material in records of proceedings before administrative officers of the Crown. 
But even more effective is his use of minute books and correspondence in the archives 
of a score or more of the large companies of the period, and particularly the private 
opinions given by counsel. A surprising number of these opinions has been unearthed 
in corporate files, at the Inns of Court, and in other private and public archives. As 
earthy material for an understanding of law in action, these opinions are surpassed 
only by confidential communications of business men to each other. Thus Matthew 
Boulton, the associate of James Watt, has left immortal evidence of the appreciation 
of one practical advantage of the unincorporated form of organization. In 1788 he 


* Former Quain Professor of Comparative Law in the University of London; former Judicial 
Adviser to the Government of Egypt. 
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wrote with respect to an action against the unincorporated Cornish Metal Company 
of which he was a member: 
I was served with a copy of a Writ for the first Time in my Life at the Suit of a long 
List of Counts, Marquises, Chevaliers, etc., commonly known as the Romilly Company 
I advise [the Committee of Management of the Cornish Metal Company] to be par- 
ticularly cautious how they put it in any one’s Power to furnish the Pimps of our Adver- 
saries with any List of the Names of the Members of Our Company. I think it would not 
be amiss to make a few Transfers.? 


The period covered by the study opens with the passage of the Bubble Act in 1720. 
Following Maitland, the author pictures the act as an effort of a panic-stricken Parlia- 
ment to check the evils of frenzied finance. In this connection, it is regrettable that 
the author was apparently not able to deal in some way with the gossip purveyed by 
Collyer that the act was the product of the South Sea Company’s lobby in an effort to 
check invasion by new enterprises of the market for its shares.3 In terms, the act was 
directed only at companies organized without royal charter or act of Parliament. Mr. 
DuBois shows, however, that for several decades after its enactment, the policy sup- 
posed to underly it was discussed by Crown officers in passing upon petitions for royal 
charters. In this period there were a number of cases in which charters were granted 
subject to special protective provisions such as prohibitions of transfer of shares dur- 
ing an initial period, limitation of amount of stock, etc. More frequently, however, 
the petitions were denied, and business men came to use unincorporated forms in many 
cases in the very teeth of the Bubble Act provisions. The author expresses regret that 
the Crown officers, by a policy too strict in acting upon applications for charters and 
too lax in ignoring violations of the Bubble Act, missed its opportunity to continue 
experiments in administrative control. During this period counsel specializing in com- 
pany matters came into their own, as would be expected when business was faced with 
a vague penal statute and obscure, hesitant administrative action. 

It is usually a surprise to students of business organization to learn that limited 
liability and incorporation have not developed hand in hand. Even in the eighteenth 
century, many corporations had no fixed capital invested by its members, no “joint 
stock,’”’ and the members were expressly made subject to assessments (leviations) and 
often without stated limit. In such cases there was precedent in the House of Lords 
for proceedings by creditors to force such assessments for their benefit.« And even 
where the assessment power was restricted, limitation of liability was apparently not 
the principal reason for incorporation until the nineteenth century. The securing of 
monopoly privileges, the protection of corporate property from personal creditors of 
members, and many other reasons were of importance at least equal to that of limita- 
tion of liability. Mr. DuBois makes it clear, however, that it was almost universally 
believed that, in the absence of charter provision on the contrary, incorporation would 
immunize members from personal liability. That no leading case can be cited for this 
proposition may perhaps be attributed either to the vitality of the corporate entity 
principle or to the late development of vicarious liability in general. 

After separate chapters devoted to corporations and to unincorporated companies, 


2P. 262, n. go. 


3 Collyer on Partnership (1st Am. ed) 619, cited by Warren, Corporate Advantages without 
Incorporation 329 (1929). 
4Salmon v. Hamburgh Co., 1 Chan. Cas. 204 (1671). 





i el 


BOOK REVIEWS 139 


many specific problems of internal organization and finance common to both forms are 
then considered: powers of directors, dividends, treasury stock, stock transfer, to 
mention only a few. 

One might question the aptness of some of Mr. DuBois’ light touches. Thus in 
referring to a report of the Attorney General adverse to a petition for incorporation, 
he says, “‘Pounds, shillings, and pence were marshaled with vehemence to show the 
lack of merit in the Warmley enterprise, and use was thus made of the factual ap- 
proach, that great intellectual discovery of the Coolidge era.’’s Nor are the implica- 
tions of the following passage entirely clear: ‘‘One of the most interesting problems in 
the history of every human institution is the position of the minority, the salt of the 
earth, who do not choose to conform to the dictates of the majority.” But in general 
the book is lucid and readable and the conclusions seem cautiously drawn. 


WILBER G. Katz* 


Cases and Materials on the Legal Profession. By Elliott E. Cheatham. Chicago: 
The Foundation Press, Inc., 1938. Pp. xviii, 558. 


Ordinarily, a review of a casebook on legal ethics should begin with an apology. 
That none is offered in this instance is due to the belief that the present casebook on 
the subject is unique, and that it is significant for the struggle currently taking place in 
the field of legal education. It is assumed that any effort made toward clarification of 
the problems involved therein should have, and will receive, the attention and consid- 
eration of the legal profession and, especially, of law teachers, whether teaching the 
subject of legal ethics or not. 

The year 1921 marks an important stage in the movement by which law school edu- 
cation has succeeded in practically eliminating all other methods of legal education. 
In that year the American Bar Association adopted certain requirements which it in- 
sisted be met before it gave its stamp of approval to any form of legal education. Two 
of these requirements were (1) that this education should consist of three years study 
in a law school meeting specified standards, and (2) that this be preceded by two years 
study in a college. The action so taken and the subsequent efforts to get the resulting 
program of legal education adopted gave vigorous impetus to the movement then al- 
ready taking place among law schools along similar lines, and today some eighty law 
schools, graduating the majority of the lawyers being admitted to the bar, meet these 
requirements or more. 

These developments were but evidences, and a product, of a persistent public dis- 
satisfaction with the legal profession of the country that dated back, at least, as far 
as the beginning of the present century. By the early twenties, criticism was wide- 
spread that the legal profession was losing its former leadership, that it was blind to 
the current problems of the day, and that it failed to correct, and even actively opposed 
correction, of abuses and defects in its own field. 

Those sponsoring the adoption of the requirements of the American Bar Associa- 
tion believed that two years spent in the study of the sciences, of the literature of our 
culture and of the arts would develop a broad cultural background that would provide 
a proper basis for the later study of law, and that the later training in law would then 


5 P. 31. 6 Pp. 302-3. 
* University of Chicago Law School. 
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be received and understood in the light of the background so obtained. It was hoped 
that, as a result, a legal profession would develop in the course of time of which it 
could no longer be said that it lacked leadership or understanding. 

Adequate time has since elapsed for evidences of the development of such a bar to 
appear. Yet, today, criticism of the bar by the public generally is even more vigorous 
than it was in 1921, and it is directed along the same lines. Praise is rarely heard ex- 
cept from the profession itself. As in 1921 the charges are that the bar lacks leader- 
ship, that it is reactionary, that it fails to recognize vital social problems demanding 
its consideration or the significance of its own functions, and that it continues to ignore, 
and even defend, vital defects and abuses in the administration of justice. 

Judged by this criticism, the program of legal education, so vigorously and hope- 
fully urged by the American Bar Association, and so willingly accepted by the law 
schools, has failed in one of its major purposes. It is not denied that better technicians 
have been produced, but the complaint is that, outside the technical field of law, law- 
yers continue to be as ignorant, as limited in vision, and as obstructive as they have 
been in the past. 

With its own product being so roundly condemned, the law schools of the country 
have more recently become conscious of the possibility that they, the law schools, 
might be chargeable with the responsibility for having produced such a bar. They are 
considering seriously whether they have been giving anything more than a trades- 
man’s training, conducted along “‘cook book”’ lines; and there are evidences that they 
are beginning to reach the conclusion that these accusations against them, implicit in 
the criticisms of the legal profession, are true and that they must recast their methods 
of education if they are to develop the qualities in their graduates that the public de- 
mands. 

The result has been a variety of suggestions and experiments as to the needed 
changes that cannot be discussed here. They may be characterized as demonstrating 
a complete state of confusion and uncertainty on the part of the law schools on both 
the formulation of the objective to be achieved and the methods of attaining it. 

The foregoing background makes it easier to understand that the author of the 
book under consideration is undertaking to present something more than another case- 
book in legal ethics, and that the other objectives he has in mind are far more signifi- 
cant. 

In his preface, the author states that the book has three purposes. The first is, “to 
give an understanding of the legal profession as an institution, and to encourage an ap- 
praisal of its work and organization in the light of its social functions and of the con- 
ditions under which it operates.” The second is, “to foster the development of a sense 
of professional responsibility, which may result in effective and decent representation 
of clients and, at the same time, in aid in the readjustment of the profession to the 
changing needs of society.” The author believes that this can be achieved as a con- 
comitant of the first. The third purpose of the book is “to acquaint the young lawyer 
with his privileges and duties . . . . in order that errors due to ignorance may be avoid- 
ed.” 

It is evident that the author has brought this casebook forward in response to the 
current agitation in the law schools and that it is intended to develop in the student a 
realization of the broader implications of his later professional life. Whether it is like- 
ly to succeed or not can best be judged by a glance at the material offered by which this 
result is to be brought about. 
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Chapter I begins with a description of the English legal profession and its organiza- 
tion (4 pages) and a comparison with the American scene (1 page). Following this is 
material dealing with the typical American lawyer of the past (2 pages), the present 
metropolitan office lawyer (5 pages) and the lawyer in the small community (1 page). 
Observations are then added on the changed character of the present day lawyer’s 
functions and criticisms in the way he has performed them (13 pages). The chapter 
concludes with bar surveys and what they have shown (5 pages). 

Chapter II takes up first the meaning underlying the concept of the practice of law 
as a profession (5 pages). Probably with specific application of this meaning in mind, 
the author then presents material in some detail on unauthorized practice of law (17 
pages), together with arguments for permitting some forms of this (3 pages) and the 
considerations involved in limiting legal practice to lawyers (2 pages). The status of 
corporation counsel and law partnerships is next presented (5 pages) and a query is 
raised as to the justification for prohibiting corporations and associations, profit and 
non-profit, from practicing law for their clients or members (14 pages). The chapter 
closes with the problem of furnishing legal services to persons of limited means with 
material for comparison on the similar problem as to medical care (5 pages). 

Chapter III deals with the nature and methods of enforcing the standards of the 
legal profession. The author presents material on the relation of these standards to the 
general field of ethics (3 pages), the ultimate bases on which the legal profession must 
be judged (5 pages) and the various sources from which the specific rules of legal ethics 
derive (2 pages). That conflicts may arise from the different relationships of the lawyer 
is indicated (2 pages). The major part of the chapter is taken up with the methods of 
enforcement. These include: (1) legal means such as denial of fees, granting of new 
trials, personal liability and disciplinary proceedings (19 pages); (2) pressure of pro- 
fessional opinion in which is included a discussion of bar organization, the status of 
canons of ethics, and bar committees on professional ethics (20 pages); (3) pressure 
of public opinion including the baneful effect of modern (or recent past) business psy- 
chology (3 pages); and (4) the individual sense of right and wrong (3 pages). One may 
question whether the material of this chapter might not better have been postponed 
until after some consideration of specific rules of legal ethics. Until the student has 
some specific knowledge of these rules, it seems rather out of order to consider methods 
of enforcing them. Of course there is nothing to prevent a user of the book from con- 
ducting his course in another order. 

Chapter IV begins with the lawyer’s practical problem of getting business. This 
involves the prohibition against advertising, solicitation, ambulance chasing and the 
like. Arguments that have been made for these practices and suggested remedies for 
the evils they represent are included (26 pages). This is succeeded by comments on the 
credulity of lawyers with respect to their client’s causes (2 pages) and the duty to ac- 
cept cases of the poor and those on the side of the unpopular (3 pages). The typical 
and usual problems of conflicting interests are then presented (21 pages). Included, 
also, is a discussion of abuses in corporate reorganizations resulting from a disregard 
of the accepted ethical principles involved. The closing material of the chapter deals 
with the duty of a lawyer to reject an unjust cause (9 pages). 

Chapter V, after pointing out the importance of resorting to compromise and settle- 
ment (1 page), takes up the nature and function of a trial (6 pages), the lawyer’s place 
in it (9 pages) and the claims and defenses he may ethically present (5 pages). Under 
the heading, ‘Measure of Zeal of the Lawyer,” appears a variety of items such as the 
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duty to actively protect the clients’ interests, dealing with witnesses, concealment or 
non-disclosure to the court, appeals to prejudice, and the like, problems typical of the 
usual ethics course (42 pages). 

Chapter VI deals with various ethical problems that arise in the work of a lawyer 
in his office. After some rather brief and incomplete observations on the nature of this 
work (6 pages), and the non-legal factors that must be considered in advising clients 
(4 pages), the kind of advice or tactics that must not be indulged in, such as evasion or 
violation of court orders and laws, is presented (24 pages). Material on deceptions 
trickery, and oppressive tactics conclude the chapter (10 pages). 

Chapters VII and VIII consider the status and obligations of a prosecuting attorney 
and attorneys in government office or in the legislature, and the duties of private at- 
torneys in dealing with government agencies (15 pages). 

Chapter IX again returns to the typical problems of legal ethics. Points covered are 
the employment of counsel and its termination, the scope of the authority of counsel to 
act for his client in matters litigious and non-litigious, financial dealings with the client 
including fees, liability of an attorney for negligence and other misconduct, and, finally, 
the ethical considerations arising in non-professional activities. The material on the 
last question includes two brief excerpts on the lawyer in politics and as a leader. The 
chapter covers 67 pages 

The first part of Chapter X deals with the character and importance of the work of 
the different kinds of courts, the character and quality of judges, methods of selecting 
judges, and their tenure and retirement (26 pages). This is followed by the ethics in- 
volved in the relations between judges and lawyers, such as disrespectful conduct in 
court by the lawyer and public criticism by lawyers of judges (12 pages). The first 


part of the chapter contains little that is of assistance in giving a better understanding 
of the later. 


The final chapter, XI, takes up improvements that are being made in the adminis- 
tration of justice. This is but fragmentary and incomplete. The author expressly does 
not undertake to present any adequate picture, but deals, primarily, with matters 
“not covered elsewhere in the curriculum.” Included are the efforts of lawyers to bring 
about improvement (2 pages), rule making power of courts (2 pages), judicial councils 
and commissions (1 page), and the effectiveness of laymen as compared with lawyers in 
bringing about reform (1 page). Fuller treatment is given to bar admissions (12 pages), 
and legal education, including the objectives of such education, teaching methods and 
proposals for improvement (21 pages). The next eleven pages contain fragmentary 
material on professional attitudes, administrative commissions, conciliation, and refer- 
ences to material to be found elsewhere on improvements in procedure and organization 
of courts. The chapter, and the book, close with the problem of providing legal serv- 
ices to the poor and the agencies created to meet this problem (20 pages) 

This résumé does not and cannot give an adequate picture of the excellence of the 
workmanship displayed. The material selected for inclusion displays a wide range of 
reading in many fields, excellent judgment in the choice of items to be included and a 
thorough understanding of the deeper issues underlying so many of the rules of ethics. 
It includes not only cases, canons and bar committee opinions but observations by 
eminent thinkers in the field. Numerous notes of the author distributed throughout 
the book contain provocative comments and queries raised by the author himsel for 
others, and these should be exceedingly helpful in directing the student’s mind to the 
fundamental issues involved in the material that precedes or follows them. 
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As a collection of material for use in a course in legal ethics this book represents an 
exceptionally fine product. By its intelligent use in such a course, students will gain a 
very substantial knowledge of the rules of legal ethics, and they will realize that these 
rules are not purely arbitrary. The more conscientious of them may also gain a suspi- 
cion that conditions in the legal profession and in the administration of justice are not 
as satisfactory as they should be, and a few may even be willing to accept the instruc- 
tor’s assurances that the reforms he urges are needed. 

But with that the usefulness of this book ends. Its use in the law schools of today 
will not realize the more fundamental objectives that the author has in mind. It will 
make graduating students neither more intelligent nor more interested in anything out- 
side of legal principles that will help them to advise a client or win a case. 

Four reasons, all more or less interrelated, may be given for this conclusion. First, 
a perusal of the contents of the book will indicate that the major part of it, particular- 
ly Chapters ITI, IV, V, VI, and IX, is devoted primarily to consideration of the more or 
less technical rules of legal ethics as found in court decisions, bar committee opinions, 
canons of ethics and views of writers on the subject. Such material rarely contains 
more than bare unanalysed statements of what is considered appropriate modes of 
conduct based upon an unexpressed, or unperceived, ideal of a lawyer and his relations 
to his work. There isn’t any doubt that lawyers should know of these rules. But 
knowledge of them does not help the student to gain a broader conception of his func- 
tion in society as a lawyer, or any realistic understanding of the operation of the legal 
system or of the criticisms that are being made of it. To take a single example, the 
student may learn that it is a lawyer’s duty to be respectful in court to a judge whom 
he regards as a scoundrel and an ignoramus. By the proper use of this casebook he 
should also see that such a rule furthers respect for law and order and judicial institu- 
tions. But how we get such judges, what can be done to prevent getting more of them, 
and the relation and function of the judge and the attorney to the administration of 
justice are problems he will not understand or even recognize by a study of the kind of 
material under discussion. 

Second, the portion of the book not dealing with technical rules of ethics is too brief 
and incomplete to give any conception of the subjects dealt with. One need only refer 
to Chapter XI, or the limited material on selection of judges in Chapter X, or on the 
organization of the bar in Chapter III to realize the extent to which this is true. Nor 
does this material appear to be organized for the purpose of giving a better understand- 
ing of these subjects as such. Much of it is directed more toward giving a background 
for a better understanding of the purposes of the rules of ethics. Hence, this material 
is combined under the same heading or chapter with materials dealing with these rules. 

This suggests the third reason for the conclusion reached by the writer. Underlying 
the book is the assumption that the objective to be achieved and demanded by the pub- 
lic is a problem of legal ethics. This assumption is shared, no doubt, by many in the 
teaching field and by leaders of the bar. It accounts for the recent deluge of casebooks 
on legal ethics and the demand of bar leaders that courses in legal ethics be taught in 
the law schools. The very naiveté of that assumption indicates the state of confusion 
prevalent among law schools and in the legal profession on the real problem involved 
to say nothing of the methods of meeting it. What the public is demanding is not pri- 
marily more upright conduct, though it places responsibility on the profession for the 
derelicts to be found in it. What is wanted and what the law schools will find it neces- 
sary to provide is a re-orientation of the point of view and of the basis of evaluation on 
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the part of the legal profession. Demand is being made that the legal profession aban- 
don its exclusive concern with personal success in the business of practicing law and its 
accompanying neglect of the non-professional consequences, and that the work and 
success of the legal profession and of the courts and the legal system as a whole be 
measured, instead, in terms of their aims and purposes and justification as social insti- 
tutions. Legal education with that ideal in mind must provide the material from which 
such evaluation can be made, and must insist that the student spend his time and his 
thought on this non-legal material as well as upon the legal. Legal ethics naturally 
comes within such a study, but no more so than corporations, criminal law, constitu- 
tional law, trusts, procedure, or other law school subjects. To think of the question 
only in germs of legal ethics is to miss the significance of the major problem. 

Fourth, and finally, the book will find few schools where the atmosphere is favorable 
to the kind of reception the students must give the course if it is to accomplish any- 
thing more than developing a knowledge of the prevailing rules of ethics. Student 
points of view in the field of law are very largely influenced and molded by the domi- 
nant spirit of their law school. The newer approach that is now engaging the attention 
of law schools has not yet made itself felt to any degree in the daily work of the class- 
rooms. The dominating purpose of practically all law schools is still to convey a legal 
knowledge and a technique that may be used in the lawyer’s daily service to his client. 
This conforms perfectly with the principal reason for the students coming to the law 
school, to learn a respectable skill with which to earn a livelihood. With such mutual 
agreement between teacher and student, it is but natural that there should follow the 
current concentration on cases and casebooks, on principles and rules, and on the tech- 
nique of applying them. It accounts, also, for the absence of any study of the broader 
implications involved in the law so learned, except for the discussions of them in the 
classroom, contributed by the instructor and received with proper somnambulant con- 
tempt by the students who lack the necessary background with which to appreciate or 
understand them. In such an atmosphere students will have scant interest or respect 
for an isolated course, especially one having to do with legal ethics that suggests to 
them the need for considering the public aspects of their future professional work and 
the criticisms being made of the profession in that regard. Against the solid opposition 
of the student body, such a course is not likely to make much headway. 

In short, what is needed, if anything more than lip-service is to be rendered by the 
law schools to the public demand for a regenerated bar, is a revolution in their curricu- 
lum and in their outlook. An isolated course of the character contemplated by this 
casebook will not do the job. 

These conclusions, reached with regret, are not meant to be taken as a condemna- 
tion of the author’s work. It should not be necessary to repeat that it offers a brilliant- 
ly executed tool for courses in legal ethics, and a noble effort to accomplish the impossi- 
ble. To demonstrate what cannot be done is often, as it is in this case, decidedly use- 


ful. Maynarp E. Prrsic* 


Practice and Evidence before the U.S. Board of Tax Appeals. By Charles D. Hamel. 
New York: Prentice-Hall, Inc., 1938. $6.00. 


Because of the great increase in tax litigation in recent years, the reported decisions 
of the United States Board of Tax Appeals have become of ever increasing importance. 


* Professor of Law, University of Minnesota Law School. 
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On questions of the substantive law of taxation, these decisions have been digested 
with more or less adequacy by various text books and tax services, but in no work 
prior to the 1938 edition of Mr. Hamel’s book has there been a successful treatment 
of the rules of procedure and evidence which govern the preparation and trial of Fed- 
eral tax cases before the Board. A similar work published by Mr. Hamel in 1929 
was long ago rendered obsolete by statutory changes and the rapid accumulation of 
reported decisions of the Board. 

Founded in 1924 as an administrative board to settle disputes between the Com- 
missioner of Internal Revenue and taxpayers with respect to the assessment of defi- 
ciencies in Federal taxes, the United States Board of Tax Appeals has come more 
and more to exercise all the ordinary judicial powers incidental to the decision of 
Federal income, estate, and gift tax cases. As these judicial functions have developed, 
however, they have been hedged about by special rules of procedure and practice pre- 
scribed in part by statute and in part by administrative necessity. Thus there has 
developed, not only a large body of substantive law, but also a set of rules of practice 
and procedure peculiar to the trial of tax deficiency cases. To the lawyer with little 
or no experience in Federal tax practice, a work dealing with these questions of adjec- 
tive law is indispensable. And a reference work containing exhaustive citation to deci- 
sions of the Board on questions of procedure and evidence is of no less value to the 
tax practitioner. The author’s peculiar experience, acquired both during his service 
as a member of the Board and in his long Federal tax practice, has enabled him to 
meet these needs with a simple and concise yet comprehensive reference work. 

Mr. Hamel’s book might better be entitled “Practice and Evidence in Federal Tax 
Deficiency Cases,” since it treats of the problems of practice and procedure in cases 
arising by reason of Federal tax deficiency assessments made by the Commissioner 
of Internal Revenue, from the filing of protests against such assessments with the 
Bureau of Internal Revenue to the perfection of appeals from the decisions of the 
Board. Although the treatment of the procedural steps in the preparation and trial 
of a case before the Board is in most respects adequate, more attention might well 
have been given to questions concerning the filing of briefs and requests for findings of 
fact. Since it is customary to dispense with oral argument in Board cases, and since 
under the present crowded condition of the docket, any decision necessarily must be 
deferred for a considerable time after trial, great reliance is placed upon the briefs 
by the Board. Although no radical departure from the ordinary technique of appel- 
late court brief writing is required in preparing a brief for the Board, skeleton outlines 
for presentation of typical cases would have been of valuable assistance to the novice. 

It often is difficult for the attorney representing a petitioner before the Board to 
realize that in order to prevail he must do more than merely sustain the burden of 
proof required in the usual suit. The taxpayer desiring to overthrow the finding of a 
tax deficiency by the Commissioner of Internal Revenue commences his action at a 
disadvantage, because he also must overcome a legal presumption that the Commis- 
sioner’s finding is correct. This necessitates a degree of persuasion substantially greater 
than that upon which the winning of a suit at law or in equity is ordinarily conditioned, 
In the portion of Mr. Hamel’s book devoted to rules of evidence, the nature of this 
presumption and the amount and nature of proof required to overcome it are given 
a lucid exposition. Once the presumption in favor of the Commissioner has been over- 
come, the usual rules of evidence applicable in courts of equity of the District of 
Columbia are applicable in Board cases. The comprehensive collection of decisions, 
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both of the Board and of the Federal courts, applying rules of evidence to tax cases, 
is without question the most valuable feature of the book. 


It is believed that a similar work dealing with the procedure in tax refund cases, 
arising as a result of denials of claims for refund of taxes already paid, instituted in the 
Federal district courts and in the United States Court of Claims, would be equally 
welcome to tax lawyers. 


LorEntTz B. Knourr* 


Spy Overhead. By Clinch Calkins. New York: Harcourt, Brace & Co., 1937. Pp. 

363. $2.50. 

A year ago at this time the newspapers were giving a great deal of front-page space 
to the more sensational findings of the Civil Liberties Investigation, familiarly known 
as the La Follette Committee. The activities of the Pinkerton & Burns detectives in 
industrial espionage (a very polite and misleading term) and their behavior on the 
witness stand had for a brief time all the vogue and publicity of the latest murder or 
kidnapping. But the general public knew little, and probably cared less, about the 
real implications of what was revealed in the long weeks of patient questioning. The 
newspapers did not reproduce the full savor of the lengthy and detailed testimony 
dragged under oath from the many witnesses; nor did they do justice to the extraordi- 
nary facts exposed by the subpoenaed records. This inquiry was carried on under Senate 
Resolution 266, calling for an investigation into violation of guaranteed rights of free 
speech and assemblage and the right of labor to organize for purposes of collective 
bargaining. Limited funds appropriated by Congress forced the Committee to narrow 
their inquiry to the subjects of labor espionage and strike breaking. 

In Spy Overhead Clinch Calkins writes a panoramic study of the functioning of 
espionage and strike breaking agencies in American industry, taking the evidence in 
the files of the Committee as her case material. She likens the record to detective 
fiction—and as she says (and ably proves): “There has been unfolded before the 
United States Senate a true detective story .... that can produce the same familiar 
tendency (as does fiction) to rise above the meaning of the evidence, to float in ex- 
citement above the scene of the crime, forgetful of its implication. The reader is 
glued to the record long after the record has yielded up the clue for which he sought.” 
But the author does not allow the reader to forget the implications of the evidence; 
and it makes her account all the more convincing when one realizes that only in this 
respect has she stepped away from actual recorded testimony. This is not an objec- 
tive, dispassionate account, nor is it meant to be; and the bias of the author and her 
real feeling and sympathy for the victim—the wage earner in industry—make her 
book alive. She has reproduced with remarkable skill and fidelity the tension, interest, 
curiosity and excitement, the “good theatre,” on the hearing in the Senate Office 
Buildings. With sparing but telling use of quotations from the record and enough 
background supplied to explain the situations involved, Miss Calkins tells an unfor- 
gettable and appalling story. This, it must be emphasized, is not a scholarly or dis- 
interested analysis. It is a vivid treatment of a subject as full of dynamite as any 
now before the public. It is an attempt and a successful one, to put in dramatic 
and consecutive form what happened at the hearings. It is more than that, for not 
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only in her selection of testimony, but in her running comments on the quoted record 
Miss Calkins makes her own contributions to the problem and hammers home in 
very robust English the real issues between labor and industry which underlie the 
investigations. You may not like her “‘style’’—her use of English. It is journalistic, 
in a sense, but with the color and force which the pace and character of the material 
demand and which only the best of the journalists achieve. 


Mary PALACHE GREGORY* 


A Study of Law Administration in Connecticut. By Charles E. Clark and Harry 
Shulman. New Haven: Yale University Press. 1937. Pp. 235. $3.00. 


A Study of Law Administration in Connecticut is the report of the investigation by 
the Yale Law School of its neighbors, the courts of general jurisdiction in New Haven 
County. The study, which was undertaken in 1926 and completed with the assistance 
of a grant from the Rockefeller Foundation, is described in detail. The report includes 
a description of the techniques of the investigation, comments upon the business of 
those courts as shown by the statistics gathered and recommendations as to the 
collection of judicial statistics and the place of such activities in law schools. 

The exposition of the methods of the investigation deserves careful consideration 
by those engaged in the task of collecting judicial statistics. Particularly helpful is 
Appendix IV which includes the various forms used by the investigators. 

The results of the study are of interest to lawyers, not because the facts disclosed 
are startling, but rather because they are concrete examples and illustrations of the 
conditions and tendencies of the administration of justice in Connecticut which must 
be apparent. The most casual observer of the law of Connecticut will not, it is be- 
lieved, be surprised that the study shows that few of the cases in New Haven County 
are taken to a court of review, that many cases filed are never tried, that few of the 
civil cases that are tried are heard by a jury, that libel and slander cases are few, while 
mortgage foreclosures, divorces, and automobile accident cases are numerous. Such 
an observer will, nevertheless, be keenly interested in the many tables of statistics 
and their interpretation by the editors. The chapter on Mortgage Foreclosures, is 
particularly valuable. 

Those interested in legal education will be arrested by the conclusion of the editors 
that “the collecting and processing of data like those here presented should hardly 
be a university job.’ 

SHELDON TEFFTt 

* Chicago. 


The authors continue: ‘‘Apart from the planning as to the kind of data to be collected, it 
is a task for statistical clerks. A university might then concentrate on study, analysis, and 
interpretation of the data. But absent the data, it is surely a commendable university task to 
demonstrate the need, explore the possibilities of filling it, provide experimentation and 
guidance for those who will ultimately fill it, and in the meantime do whatever possible to 
fill the need itself,”’ p. 202. 

Compare Hutchins, The Autobiography of an Ex-Law Student, 1 Univ. Chi. L. Rev. 511 
(1934); Sharp, Movement in Supreme Court Ajudication—A Study of Modified and Over- 
ruled Decisions, 46 Harv. L. Rev. 311 (1933). 


+ Associate Professor of Law, University of Chicago Law School. 
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Medieval Handbooks of Penance. By John T. McNeill and Helena M. Gamer. New 
York: Columbia University Press, 1938. Pp. xiv, 476. $4.75. 


This magnificent collection of translations of early medieval penitentials by Pro- 
fessor McNeill of the University of Chicago Divinity School and his philological col- 
laborator, Dr. Gamer, ought to be brought to the attention of lawyers interested in 
the early history of legal institutions. 

The ancient penitentials, i.e., catalogues of dues and penalties imposed upon the 
sinner for the purpose of his restoration to the privileges of membership in the Church, 
and, thereby, to grace, not only afford us a vivid insight into the ideals and realities of 
that world in which early Celtic and Germanic legal institutions were developed, but 
also allow us to observe the process of a growing “‘juristification” (sit venia verbo) of a 
field of basically moral and religious character. With the extension of the list of of- 
fenses for which penance was required or accepted, and the relaxation by which re- 
peated acts of penance were permitted, a progressive systematization of definition and 
procedure became necessary. The beginnings of canon law can be found in these docu- 
ments as well as the interplay of custom, morals, religion and legal regulation in the 
establishment and preservation of civilized society. The texts give us extensive in- 
formation on folkways in all fields of life and on customs of a legal or quasi-legal char- 
acter, on marriage, property, promise, temporal crimes and penalties. 

The penitentials advocated the substitution of composition for revenge. Professor 
McNeill points out that the pattern of composition chiefly exhibited in them is Irish. 
“Even the documents prepared for use on Germanic soil sometimes employ the lan- 
guage of the earlier Irish works.” Should the missionary work of the Irish monks be one 
of the causes of the development of composition among the Germanic peoples? 
Numerous striking parallels can be found between the penitentials and the secular laws 
which were codified at the same period in the Celtic and Germanic lands. Do they 
indicate an influence of secular law and custom upon ecclesiastical practice, or have 
Christian thought and Biblical ideas a greater share in the development of the “leges 
Barbarorum” than it has hitherto been assumed? Professor McNeill properly observes 
that “it is probably a matter of high historical importance that the secular and ec- 
clesiastical disciplines effectively supplemented each other.” 

An extensive introduction by Professor McNeill on Penance in the Ancient Church 
and on Penitentials provides the uninitiated reader with the background knowledge 
necessary to the understanding of the texts and of medieval practices of “medicine for 
the soul.” Modern psychiatrists might well subscribe to the saying of Gregory the 
Great that: “the wounds of the soul are more concealed than those of the body and 
that guidance of souls is the art of arts.” 


MAx RHEINSTEIN* 


Law of Corporate Mortgage Bond Issues. By Ralph A. McClelland and Frederick S. 

Fisher, Jr. Chicago: Callaghan & Co., 1937. Pp. xiii, 1077. $15. 

It seems almost unexplainable that so little attention has been given, by writers of 
legal texts, to corporate trust indentures and the bonds issued thereunder, the instru- 
ments being so interwoven with the development of the industrial life of the country, 
and the means of providing so large a part of the invested capital of corporations. 


* Max Pam Professor of Comparative Law, University of Chicago Law School. 
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While a number of articles have appeared in legal magazines, particularly in recent 
years, discussing various phases of the subject, there has been a surprising dearth of 
material in textbooks and encyclopedias. 

The present work, as explained in the preface, is devoted primarily to corporate 
trust indentures constituting mortgages on real and personal property of a corporation, 
as distinguished from corporate trust indentures creating issues of bonds or debentures, 
secured by collateral or unsecured. However, most of the provisions of the corporate 
trust mortgages referred to are common to both types of indentures, and the law re- 
lating thereto equally applicable to both. 

With the exception of two chapters devoted to the power of the corporation to issue 
bonds and mortgage its property, and corporate and public authorization of their 
execution and issuance, the subject matter is presented by quoting the more salient pro- 
visions of a typical corporate trust deed and following this with a dissertation of the 
law relating to the provisions quoted. The various provisions are taken up in the order 
in which they customarily occur in the usual trust deed, so that the work is essentially 
an annotated trust deed combined with an analysis and discussion of the authors. 
Many collateral matters like procedure for foreclosure, receiverships and reorganiza- 
tions are, we believe, wisely omitted, as many books have been written on those sub- 
jects. 

The problems arising under corporate trust mortgages are carefully analyzed, and 
the cases cited in the footnotes well selected. The book should be of great assistance 
to attorneys engaged in the drafting of trust indentures, and to those responsible for 
the administration of the trusts created. The table of cases in the appendix, with refer- 
ences to the different pages in the book on which they are cited, is especially helfpul 
to the busy lawyer not interested in making an exhaustive study of the particular sub- 
ject, as the several subjects under which a particular case is cited enables one to form 
a fair idea of the general scope of that case, thus reducing to a minimum the number of 
cases he feels it desirable to read. 

It is difficult to criticise adversely a book which so satisfactorily fills a long felt need. 
If one were to look for some criticism, it might be that the form of trust deed in the 
appendix is from the standpoint of phraseology, not the best. Some of the provisions 
in the instrument could have been, and should have been more precisely worded. 
However, I assume it was not intended so mtch as a model, as to convey an idea of the 
general form of the corporate trust mortgage. 


G. S. CANRIGHT* 


Cases and Other Materials on the Law of Taxation. By Robert C. Brown. Indianapo- 
lis: Bobbs-Merrill Co., 1938. Pp. xviii, 738. $6.00. 


This is probably the most recent casebook on its subject and will undoubtedly prove 
to be of great value in the teaching of taxation. The author displays the very desir- 
able tendency to incorporate the more recent rather than the older cases on a given 
point. There are a vast number of decided cases available on the subject of taxation, 
and there are many new cases decided each year, so that the problem of selection of 
decisions for inclusion in a work of this nature is one of peculiar difficulty, which is in- 
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creased by the fact that students are not in general able to grasp, at once, the tech- 
nical situation in a tax case, if it is at all involved. 

Naturally, one regrets that in one or two instances certain well-known cases, such 
as the Child Labor Tax case, Bailey v. Drexel Furniture Co.,* have been omitted, but 
no two persons would agree exactly on the wisdom of including or omitting all of the 
cases which were included or omitted, and it is always possible to cite any desired cases 
as collateral reading. It may be confidently stated, however, that the selection of the 
cases by the author has been most skilfully made and exhibits a thorough familiarity 
with the available material. 

There are eight main divisions in the book. The largest section, that on the income 
tax, contains 198 pages. The next largest, that on “Property Taxes and Excise Taxes 
in General,” contains 126 pages; and the estate and gift tax section contains 120 pages. 
There is also a chapter entirely on the property tax, consisting of 97 pages. The chap- 
ters on methods of collecting taxes and remedies of taxpayers are very short. 

It is this reviewer’s experience that the forms of taxation other than the income tax 
offer the better opportunity for teaching the fundamentals of taxation in a short 
course, because the income tax decisions present so many complicating factors which 
tend to obscure the main principle in the mind of a student. It is, therefore, probably 
necessary to forego the discussion of the numerous refinements of the income tax in 
favor of the more basic principles which are best exhibited, under the handicaps of the 
classroom, in other forms of taxation. The treatment of the income tax in a general 
course on taxation must necessarily be incomplete. However, the author has done all 
that was practicable in this portion of the book. 

While the book is believed to be designed for a course of four semester hours, this 
reviewer has found it quite possible to adapt it to use in a shorter course by omitting a 
considerable number of the cases from the class assignments and merely referring to the 
doctrine of such cases, as the same time avoiding the break in continuity which comes 
from omitting whole chapters of a book. The book contains no unanswered questions 
which some casebooks include as “thought stimulators” and which, in practice, are an 
unmitigated nuisance. 

Racpu R. Nevnorr* 


Collectivism, a False Utopia. By William Henry Chamberlin. New York: Macmillan 
Co., 1938. Pp. 253 and Index. $2.50. 


Students of comparative politics will delight in this scholarly use of their method 
of approach. Mr. Chamberlin has taken from his extensive knowledge of conditions 
in the Soviet Union, Germany, and Italy to document a study of the questions he 
believes now facing America. While phrasing his conclusion as a choice between two 
systems—collectivism or democracy—the author leaves no doubt that he can see 
nothing worth while in the collectivist route. 

Few American liberals will take issue with Mr. Chamberlin’s analysis of conditions 
in the United States. Nor can one who knows how different the situation is and was in 
the European countries of which Mr. Chamberlin treats fail to agree with him that 
America presents a picture quite different from that in Europe. With such divergency 
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of situations we cannot expect that events in these European countries will be repeated 
on this side of the Atlantic. It seems clear that we cannot draw too clearly from 
European events any specific conclusions as to America’s future. 

In spite of these differing pictures there seems reason to review the experience of 
European countries to discern any lessons which might prove of assistance to us Ameri- 
cans in planning our future. Mr. Chamberlin has pointed out the lessons he draws. 
One may not like the issues he chooses for examination, but one will usually have to 
admit that he has not invented facts. No one who has seen the suffering of revolu- 
tion or authoritarian rule can wish to have America suffer such difficulties if any 
other possible way out can be found. 

Many will disagree with Mr. Chamberlin’s suggestions for America, but one de- 
velops the impression in reading his book that he is urging the path which most 
Americans are still favoring. That path sounds strangely like the program of the New 
Deal, and if the New Deal can justly be thought still to have the support of the ma- 
jority of Americans, Mr. Chamberlin’s book will strike a soft spot in the hearts of most 
of its readers. 

To avoid the horrors of revolution Mr. Chamberlin would not urge us to endure 
the horrors of fascism. He calls for courageous broadening of the principles of democ- 
racy, for unemployment insurance, for public works and state relief, for the raising 
of the standard of the lower income groups. He calls for a foreign policy centering 
around lower tariff barriers, cooperation with but not too much faith in instruments 
of international peace, and finally adequate preparation for defense. All of these 
policies ring familiarly in the ears of any American newspaper reader of the past few 
years. As one reads along, one almost thinks that he is reading what might be a state- 
ment of the aims and assumptions of the Roosevelt administration, aims and assump- 
tions which as a result of this analysis lose much of the inconsistency attributed to them 
by those critics who have failed to grasp the basic principles upon which they rest 
and from which many believe they gain continuity. 

One who has lived in present-day Europe can hardly take issue with this part of 
Mr. Chamberlin’s book. Criticism, if such be needed, will fall on other chapters. 
When Mr. Chamberlin begins his attack upon socialism because of what he believes 
its future to be, those who have seen about the same life as he in the Soviet Union 
cannot help but reserve judgement. Mr. Chamberlin shows great surprise because 
Edmund Wilson has been so severely criticizing life in the Soviet Union and yet is 
still able to end his book on a note of doubt as to whether we Americans can feel our- 
selves in a position to reprove Russians until we can show them an American socialism 
free from Russian defects. In other words, Mr. Wilson closes his study with the in- 
articulate but basic assumption that Soviet socialism will go on and will advance to 
such a state that other countries will be forced to compare their systems with that 
of the Soviet Union. Mr. Chamberlin believes this concluding sentence of Edmund 
Wilson’s to be a non sequitur. Perhaps Mr. Chamberlin’s failure to see why it was 
included is the clue to Mr. Chamberlin’s major error in his own book. 

This error must be clear even to the American who has had no chance to live in 
Russia. Such an American after reading Mr. Chamberlin’s book must wonder how a 
country so terrible as Mr. Chamberlin says it to be can ever have survived so long or 
produced so much. Mr. Chamberlin has heaped horrors upon horrors and piled on 
top of these tales of inefficiency which might well make the American shudder. If 
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one did not pinch himself and look back over his own experience over there he might 
almost believe that this is the whole picture. Those who know Russia today cannot 
make the mistake Mr. Chamberlin does. 

Mr. Chamberlin has refused to see the broader movement underlying all of the 
surface failures and annoyances which have apparently weighed so heavily upon him 
that he has let his eyes be turned from contemplating the forest because of the presence 
of some blighted trees. One almost wonders whether it would not have been better 
if Mr. Chamberlin had speculated, as Aldous Huxley does in his Ends and Means, on 
what was to be the future of collectivism, and told us that he was merely speculating, 
rather than presenting his arguments as warnings of the inevitable. Anyone should 
be allowed to speculate, at least if one believes in the liberty for which Mr. Chamberlin 
prays, but perhaps a less sophisticated public than that which Mr. Chamberlin un- 
doubtedly numbers among the majority of his readers should not be confused by the 
absence of a tag, marked “speculations.” 

Be all this as it may, the book comes as a welcome argument for the preservation 
of democracy in our America by means of greater liberalism in legislative halls. Lib- 
eral lawyers will find in it renewed encouragement in carrying out their struggle to 
find a path somewhere between bloody revolution and fascism. As such a tool in the 
struggle this book has its place, and it is only to be regretted that the author has 
thought it necessary to tell us in such authoritative terms that the Soviet Union will 
approach what amounts to a collapse, for such a lesson may some day prove un- 
founded, and then those who are surprised will not thank Mr. Chamberlin. 


Joun N. Hazarp* 


Cases on Criminal Law and Procedure —Second edition. Edited by John B. Waite. 
Chicago: Foundation Press. 1937. Pp. xxvii, 818. 


The second edition of Professor Waite’s casebook on Criminal Law and Procedure 
represents a retreat,—perhaps a retreat to a sounder position, but none the less a 
retreat. The first edition, published in 1931, was best known for the novel organiza- 
tion of its materials, in that it concerned itself only with the general principles of 
criminal law, and gave no space to the specific crimes as such. But wisely or unwisely, 
rightly or wrongly, most teachers of criminal law continue to believe they must give 
their students some understanding of the more important common law crimes, and 
that they must therefore devote some part of the course to an orderly treatment of 
those crimes. Professor Waite’s second edition makes a concession to that point of 
view. 

He does so, however, without giving up the essential outlines of his original edition. 
The new material on specific crimes is ingeniously interpolated into Professor Waite’s 
conceptual organization by the addition of two new sections. Under the part dealing 
with the act essential to criminal liability, Professor Waite has added a chapter on 
“The Particular Acts,” in which are treated the objective essentials of six specific 
crimes: homicide, assault, arson, larceny, burglary, and embezzlement. Similarly, 
under the part on “The Mental Attitude,” there is now inserted a section dealing with 
the mental requisites in eight specific crimes—murder, manslaughter, assault (includ- 
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ing assault with intent and assault under privilege), arson, larceny, robbery, burglary, 
breaking and entering, and sundry statutory crimes. 

Having thus given some recognition to the specific crimes as such, Professor Waite 
also concedes to them certain materials which in the first edition were found under 
various conceptual headings. Not only is the general heading, ‘““The Mental State— 
Its Importance” cut down from twenty-five pages to nine, and many of the cases 
formerly found thereunder put under the mental attitude involved in specific crimes, 
but such important conceptual headings as “Negligence” and ‘Motive’? have been 
eliminated entirely, the cases formerly found under these headings also being put 
under the various specific crimes. “Passion” too has been eliminated as a general 
“Mitigating or Exonerating Circumstance,” the cases formerly found under this head- 
ing being placed under the mental attitude in manslaughter. The most extreme in- 
stance of the abandonment of the general conceptual approach in favor of one based 
on specific crimes is the moving of the material on proximate cause, which had con- 
stituted a separate chapter in the first edition, to become a subhead under the topic 
covering the particular acts required in Homicide! 

The new material on specific crimes comprises one hundred and forty-five pages? 
—still not very much, when compared with other current casebooks. Another new 
feature is the addition of twenty pages of material on extradition. 

To compensate for these additions, the rest of the volume has been cut down.’ This 
cutting down has been achieved with minimum substantial loss. Some of the cases 
have been pruned by abbreviating statements of fact and omitting some of the more 
or less irrelevant parts of opinions. Certain topics covered in the first edition have 
been omitted entirely, such as civil remedies for unlawful arrest (liability of a person 
inducing arrest, and release from and compensation for illegal arrest), the admissibility 
of evidence of confessions, and inquisitions by grand juries. Here and there through- 
out the book cases found in the first edition have been omitted. Thus a subhead found 
in the first edition under “The Act” and entitled “Its Importance”’ has been entirely 
omitted—without loss, in this reviewer’s opinion, because the three cases making up 
this heading discussed elements of particular crimes, which are better treated in con- 
nection with those crimes. 

In other respects, the new edition retains the virtues and weaknesses of the old, all 
of which are pointed out by the reviewers at the time of original publication.4 The 
main objection made to the first edition was that Professor Waite had entirely omitted 
certain important topics, such as condonation or guilt of the injured party, the effect of 
promises of immunity, the criminal liability of corporations, and the whole field of 
probation, indeterminate sentences and parole. The same criticism can be made of 
the second edition. But any case book which would satisfy the reviewers as reasonably 


‘It is true that all the cases on the subject, retained almost intact from the first edition, 
are homicide cases. 


2 There are sixty-four pages on the act involved in the several crimes discussed, and eighty- 
one pages on the mental element. 


3 The new edition has 818 pages as against 814 in the old. 


4 See reviews of the first edition: Bryan, 21 Calif. L. Rev. 535 (1933); Nutting, 19 Iowa L 
Rev. 492 (1934); Kingsley, 7 So. Calif. L. Rev. 485 (1934); Moreland, 20 Ky. L. J. 493 (1932); 
Glueck, 43 Yale L. J. 512 (1934). 
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complete would almost necessarily contain at least 1,100 pages (witness Sayre’s 1,096 
with only 46 devoted to “Modern Criminal Procedure’’). And in schools where only 
one short course is devoted to the whole subject of criminal law and criminal pro- 
cedure, it is at least debatable whether the teacher will give a better rounded course by 
covering 800 pages of an 1,100-page book with omissions chosen by himself, or all of an 
800-page book, carefully pruned by the editor. Each teacher in such circumstances 
must decide this question for himself, by asking himself whether he considers himself 
a better editor than Professor Waite. (Many will continue to answer in the affirmative, 
some of them, no doubt, correctly.) 
Henry P. WEmHOFEN* 


* Assistant Professor of Law, the University of Colorado School of Law. 
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